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Baron of Eveſham, Lord High Chancellor 


My e 
HEN both the Favour and Severity of 
| the Lawns were by partial and unuſual Me- 

thods applied to the Perſons, and not to the 
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Caſes of the Accuſed; when the Life and Honour of an : 
unfortunate Man depended on the Arbitrary Diflates of 
ſome Men in Authority; and when the Sentence pro- 
nounced was more Criminal than the Offence of whicb the 
Party was too eaſily convicted; then was your Lordſbip as 
far from any Advancement to a judicial Office,. as your 
Judgment and Inclinations were from the Approbation 
cf ſuch Proceedings: But no ſooner were Places of Ho- 
nour and Profit in the Law made the unſought Rewards 
of good and learned Men, but your Lordſbip's Merits 
entituled you to both; whoſe Moderation and Temper will 


male your Adminiſtration juſt and eaſy in that honoura- 
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The Epiſtle Dedicatory. 
dle Court, to which Fortune had no Share in your Pro- 
motion; and whoſe natural Abilities are ſo improved by 
n continued and inflexible Stady, that your Knowledge 
is not alone confined to the municipal Laws of this Ma- 
tion, but is generally extenſive 10 all humane Learning. 
What Servires may not a Prince expect from the Wiſ- 
dom and Vigilancy of ſuch a Counſellor * And what 
| Benefit may not a divided People find by your equal 
Diſpenſation of Juſtice, who, if they can be united in any 
Thing, it muſt be in the general Satisfaction which 
all have in your Promotion, becauſe they know thoſe 
Cauſes which come before your Lordſhip will receive a due 
Hearing and Attention without Paſſion or Prejudice to 
Perſons ; ſuch Emotions being as much n Great- 
neſs of your Loraſbip's Mind, as they are beyond the 
Duty of Juſtice, and fit only for ſuch who will neither 
be guided by the Rules of Equity or Reaſon ; ſo true is 
| that Saying, Utitur animi motu qui uti ratione non 
poteſt. „ F 
; The Reſpe which is due to the Office of Magiſtrates, 
| | challengeth an univerſal Obedience ; but that particular 
| Aﬀefion and Hſteem which we have for their Perſons, 
| is due only to their Vertues and Merits; And ſuch is 
4 that which I have, and all Men, eſpecially thoſe of my 
|; Profeſſion, ought to have for your Lordſhip and the pre- 
ſent Judges in Weſtminſter-Hall, whoſe Learning and 
. Integrity in judicial Determinations may bring the Lams 
nearer 10 Perfection; and whoſe Examples are the juſt 
Commendation of the preſent, and I hope will be the Imita- 
Z „ 0 
I could never underſtand the right Meaning of that 
Sentence, Boni Judicis eſt ampliare Juriſdictionem; 
for if that be true, then to what Purpoſe were thoſe 
q | Arguments at the Bar of the Houſe of Peers againſt 


ſome 
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Ihe Epiſtle Dedicatory. | 7 


ſome late Judges for retaining Bills in Equity, the'ſub-. 
je Matter whereof was only tryable at the Common Law? 
Such Complaints are now no more, becauſe. your Loraſbip 
will not only ſupport the Honour and Dignity of that 
Court wherein you preſide in the Beauty | of Order, but 
will not enjoyn any other from exerciſing its proper Furiſ- 
Thus will the Credit of the Lam of England be ze: 
vived, and Men will acquieſce under the legal Determi- 
nations of each Court; very few Writs of Error will be 
brought for Error in Law, becauſe of the Juſtice and Sta- 
bility of the Judgment in that Court wherein it was gi- 
den; and very few Appeals, becauſe your Lordſhip knows 
ſo well how to temper Equity with Juſtice, that he muſt 
be a wery angry Man, who goes away diſſatisfied with your 
| Lordſhip's Decree. ET. Fo 
But ſince the Actions of Meningreat Places are ſubject 
to the various Cenſures of Mankind, if any prejudiced 
Perſon ſhould revive thoſe Diſputes, or quarrel at your 
Lordſhip's Adminiſtration, ſuch Complaints would leave 
no other Impreſſion upon the Minds of impartial Men, 
than to convince them of the Wrong done to your Lord(hip, 
and the Folly of ſuch Miſapprehenſions. Z 


My Lord, I have prefixed your Lirdlhip's Name 0 
this mean Performance, taking this Occaſion to ſhew that 
great Honour and Reſpe which I have for your | ordſhip ; 
not that I am ſo vain to think any Thing herein to be wor- 
thy of your Lordſhip's Leiſure, neither do 1 think it Man- 
ners to beg your Loraſhip's Patronage, becauſe a good 
Book, will protect it ſelf at all Times, and a bad One 
deſerves no Protection. | 

I know few Books are either praiſed or peruſed, but 
what are warranted by the common Repute and E * 
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The Epiſtle Dedicatory. 


ef the Writer, which muſt be imputed 10 the Prejudice 
- and Partiality. of | Men, and which argues a Difadence 
. of our natural Parts, as if we did not dare to make 
à right Uſe of our own Judgments: For this Reaſon J 
have concealed my Name, that a Judgment may not be 
made of the Book by the Repute 9 the Writer. But I 
hope your Lordſhip will not condemn my Ambition, when 
pf ſo, I am not | altogether unknown ro your Lordſhip, 


PEEL 
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1 Your Lordſhip's 
Middle-Temple, SS I'D 
June 22. 1693. 


Moſt humble Servane, 
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Abraham verſus Cunning 
= 146 

| Adams verſus Adanis, 169 
Addiſon verſus Orway Mi 233 
Alford verſus Tatnel, MES 1 
Arris and Arris verſus Stukely, 260. 
Aſter verſus Mazeen, = 
_ Aſtry verſus Ballard, 293, 312 

Atkins verſus Bayles, e 
N General verſus Read Mit | 
299. 
— Ur Turner il 103 
verſus Alſton, 247 
Anonymus, 7, 17, 62, 94. 100, 


? 167, 199, 206, 279, 293, 306, 


ze | 


82 s (ban) Caſe, 


Ballard verſus Oddey, 
| Barker verſus Kear, 
| Barker verſus Warren, 


Basket verſus Basket, 


Baſſet verſus Salter, 


Beaver verſus Lane, 
Bell verſus Knight, 


Benſon verſus Tdle, - 1 
Beaumont werſus —— 


Bill verſas Nichol, 

Birch verſus Wilſon, 

Birch verſus Lingen, 
Blackbourn verſas Conſet, 
Bridges verſus Beddingſield, 
Brittam oh Charnock, 


314, 376, 317 = ver ſas Turner Mil, 
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Node verſus Sterling, 


1 verſus Johnſon, 145] ; 
Brown verſas Waite, 130 G. 
. I Illmore verſas the Executor of 
7 | G i” 10 310 
| Althrop 3 Phillips, 217 | Godfrey verſus Godfrey, 303 
C Calthrop verſus Heyton, 54 | Gotle verſus Elkin, + 239 
Chapter of Southwel __—— the Biſhop | Goodwin oy tam, 2c, hs Butcher, 
of Lincoln, 56 | .- 67 
Cockram verſus Welby, 212 | 
Columbel verſus Columbel, 77 H. 
Cook and others verſus Herle, 138 . | 
Cooper verſus Hawkeſwel, 58] All verſus Carter, 304 
Croſier werſ#s Tomlinſon Exccutar, | Hambleton werſ. Scrogs il 
— 7 206 
Croſſman verſus Churchil Mil, 97 Hammond verſus Howel, 218 
Crowder verſus Goodwin, 58 Harding verſus Ferne, 177 
Curtio verſus Bourn, Harman Caſe, 176 
Curtis verſus Davenant, 8 | Harris's Caſe, 101 
I Harwood and Binks 1 Eil lyard, 
D. | 268 | 
Hayes verſus Bickerſtaffe, . 
Dogs verſus Cooper, 283 | Hickman Ai verſus Thorn and others, 
Dawes verſus Sir Paul Pindar, : 104 
45 Hill verſus Thorn, | 309 
Daws verſus Harriſon, 565 ,| Higginſon verſus Martin, 1 2 
Dorcheſter' (Margs:ſs of) Caſe, 215 | Hill verſus Pheaſant, 
Dunning verſ#s Laſcomb, | 267 | Hocket & Lor verſus Sl. 3 
Puck — Vincent, 33] User, 66 
I Hollis M. verſus Carre, 86 
E I Howard MP. verſas the Queen O 
3 Auen, | 173 
8 verſus Roberts, 24 | 
E. Edwards verſus Weeks, 259 . 
Ellis verſus Yarborough, 177 
Eſcourt verſus Cole, 58 1 verſus Johnſon, 143 
Evered verſus Hone, 293 | J James verſus Trollu p. 320 
5 ke; Ingram verſus Tothil, 93 
. Jones's Caſe, | 198 
| Ipfley werſus Turk, 193 
rreſt qui tam, &. 108 Wire, | Ironmongers Company werſu Nay- 
| 2.46 tor, 18 5 
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A Table of the Names of the Caſes. 
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Nurſe verſus Yearworth, 


32 


Ks ks Bartland, 253 
The King . the Biſhop * 
Rocheſter, 
The King werſus Tourvil, 52 
The King verſus Moor, 128 
Keen verſus Kirby, 
| L. 
1 * verſus Robinſon, 102 
Lee verſus Brown, 69 
Lever vas Hoſier, 4 
Lloyd ver ſus Langford, 174 
Long's Caſe. | 181 
M. 
ARY Magdalen Bermonſey 
Church, a 
Major ver/us Grigg. 213 
| Mayor — 8 of an 
verſus Gatſord, 39 
Maſon werſ#s Strarton, 36 
Maſon verſus Cæſar, 65 
Mendy ke verſus Stint, 271 | 
| Milward _ s Ingram, 43 
Mires verſus Solebay, 242 
Moor verſus Pitt, 287 
Morris verſus Philpor, 108 
N. 
Ne verſus Sharpleſs, 5 
| Nichols verſas Ramſel, 280 
Norris verſus Palmer, FE 
Norris verſes Triſt, 78 
Northumberland's ( Counteſs of ) 
Caſe, <=": 
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Pur verſus Roſter, 


| 


* 
* . 
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1 verſus Stanhop, 50 
02 Osborn verſus Wright, 296 
1 Otway Mil 1 nan 266 
R 
ge verſus Tulſe & al? 8 3 
Paget verſus Voſſius, 223 
Parrington verſas Lee, 311 
Peck verſus Hill, 136 
Penrice and Wyn s Caſe. 306 
Piggot verſus the Earl of Salisbury, 
109 
Plummer verſus Whitchot MiP, 119 


51 


Prince verſus Rawſon, 
318 


Jung verſus Downes & 40, 


17 L 

R. | 

Proms Mil verſus Trip, 199 

Randal Caſe, 308 

Read werſus Dawſon, 139 

Reder verſus Bradley, 101 

Reed verſus Hatton, 25 

Richards verſus Sely, 79 

Roſe verſus Standen, 294 

| Rozal toi Lampen, 42 
8. 

82 RY Dangerfield, 31 

| Samways verſus Eldſly, 7 
Scoble verſus Skelton, 31 5 
Searl verſus Long, 2.64 


Searl verſ«s Bunion, 2 
pre 7 Fettiplace, 
Sharp verſus Hubbard, 
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Shaw Mil verſus a Burgeſs of Colche- Threadneedle verſus Lynam, 57 

er, S Bs 228 Tiſſard verſus Warcup, 279 
Shaxton verſus Shaxton, 305 | Townſend (Lord) verſus Hughs, 150 
Shaftsbury (Earl of) verſus Lord | Trevil verſus Ingram 281 
E 98 Trotter verſus Blake, 229 
Sherrard verſus Smit, 103 Turner (Sir William's) Caſe, 144 
Simpſon verſus Ellis, 35485 e > VR Teagt 8 
Singleton verſus Bawtry, 168]--! on OOO art ooh gt of 
Smallwood verſus Brickhouſe, 315 555 1 1 
Smith verſus Tracy, | 204 


Smith verſ#s Shelberry, 

Smith verſus Hall, © 
Smith verſus Feverel, - - | 
Snow & al verſus Wiſeman, . 


55 


\ 7 Aughan verſus Wood, 
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Southcot verſus Stowel, 071 5 alas ayes 4 
Spring 3 Eve, | Akeman verſus Blackwel, 70 
Squib ver ſus Hole, 1 | EG 4 FE. Walwin ver ſus Awberry, 
Strangford verſus Green, 227 | | SS 
Ste verſus Tt N 365 Warden of the Fleet's Caſe, Wan 
Steed verſus Berryer, 313 Waterfteld verſus the Biſhop of Chi- 
Stephens verſus Auſtin, 185 cheſter,” EEE 5:4 T8 
Sryleman verſus Patrick, 141 Week's Caſe, . 278 
Steward vn Allen, Pe, Wells verſus Wright, 285 
Stourfield's Caſe, ©. 57 | Whitrong werſus Blaney, 10 
Stroud verſus Biſhop of Bath and Wilcox verſus the Servants of Sir Ful- 
Wells, 3 183 | ler Skipwith, ods 4 
Stubbins verſus Bird & 4 ,, 63 Wilkinſon verſus Lloyd, Mil, 82 
Suffcild verſus Baskervil, ' 36 Williamſon verſus Hanc ck, 14 
LW, | 47 WAL A 1 Wilſon Verſus Drake, | SO. 20 
8 eee Wilſon verſus Ducket, 6s 
T. - | | Windam (Lady's) Cee. 294 
be: r Wine verſas Rider & al, 67 
I verſas Biddal, 289 Woodward werſus Aſton, 95 
1 Taylor verſus Baker, 214 Wright verſus Bull, 304 
Thorp verſus Fowle, | 58 Warren & Arthur, 317 
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Coram Franciſco North Milite, Capital Juſtic'. 
5 Hlugone Wyndham Milite, 2 
Roberto Atkins Milite, Ge Jute 
Willielmo Ellis Milite, - 
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The King verſus the Bihop of Rucker and Si he 
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Na Quare Impedit a ſpecial Uerdit was kound, where- Quare Im- 
in the Cale was thus 5 0 = 

The Yano? of Labutn, to which the Advowſon ok the 3 |. 
Church of Laburn was appendant, did by the Diffolution 155 Crant 

| of Bonaſteries, Anno 31 H. 8. come to:the King, who of the King 

granted the laid Manoꝛ to the Archbiſhop of Canterbury (ercept- where the 

ing the Advowſon) and afterwards the ſaid Archbiſhop regrants . Clauſe 

the ſame to King H. 8. and the Advowlon of the Church of La- and a ML + 

burn afozeſaid ; and then King H. 8. grants the ſaid Band? of fake in ano- 

Laburn & Advocation Eccleſiæ de Laburn dicto Archiepiſcopo, ther, yet the 

(having named him befoze) dudum ſpectan, and which was regrant- Crit is 

ed to the ſald King by the laid Archbiſhop, and lately belonging 2 H 9: 

da the Abbot of G. &c. adeo plene as the ſaid Archbiſhop oz Abbot . 13 
2 v2 as it was in our Hands by any Ways o2 Means how: 

NR... whether the Avvowſon paſſe by this laſt Gzant, was the 

ueſtion. N | & 
Thee Juffice (abſente North) gave Judgment foz the De- 
fendant, that the Wwowſon did paſs by this Grant. hi | 


— —— OG ee ol 


r R 


Hill. 26 & 27 Car. II. in Communi Banco. 


£ * 


Jullice Ellis in his Argument ſaid, That it was plain that when 
the Manoꝛ came to 8.8. the Auvomfan was appendant ; but when 
it was granted to the Archbiſhop, and the Advowſon excepted, 


it then became in grols, and therefoze could never afterwary 


ames and 
lehnten 
Cuſe Poſtea. 


10 Co. 63. 


. 63. 


Poſtea. At- 
torney Ge- 
neral againſ? 
Turner. 


be appendant : As an Acre once diſunited from the Manoꝛ can 
never after be Part of that Manoꝛ, Liford's Caſe, 7 Co. 
And tis as plain, that befoze the Statute de Prerogativa Re- 
gis, cap. 5. That in the Cale of the King, by the Gzant of a Pa⸗ 
no2, the Advowlon though not named paſſed, much moꝛe if it be 
named in any Part of the OD, as if it be in the Habendum 
though not in the Pꝛemiſſes; but that muſt be intended of an 
Advowſon appendant, | EE. 
And though Advowſons are excepted by that Statute, vet in 
caſe of Reſtitution, an Advotyſon will paſs by the Mods Adeo 
plene & integre, though not name. | 
In this Caſe there are general TMozds, and the ſatne as in 
* Whiltler's Caſe ; pet this differs from that, foz here tis granted 
Adeo plene, as the Abbot Had it; by thoſe Mozds it doth not 
paſs, fo2 then it was appendant, but now it s in groſs ; and 


ik the King intended to paſs an Advowſon as appendant when 


_ *tis in groſs, the Gzant fs dold, Hob. 303. 


Jn Whiſtler's Caſe there are the Wows Adeo plene, as in this, 
and the Advowſon was appendant till; but yet there are gene- 
ral Wozds here that will paſs it: Adeo plene as the Archbiſhop 
had ir, will not ſerve, becauſe he never had it; neither will 4 


_ plene as the Abbot had ir paſs this Apvowſon, becauſe he had it 


Lane 11; 


in groſs ; but Ado plene as the King had it by any Ways or Means 
wharſoever, thoſe general Toms are ſufficient to paſs it. 1 

The King grants the Panoꝛ and the Advowſon of the Church 
of Laburn, which is certain, and by particular Name, Part of 
what follows (as ſpectan to the Archbiſhop) is falſe ; fo it ne. 
ver belonged to him, becauſe it was ercepted in the Gꝛant of the 
Mano? to him, but the firſt Deſcrſption being full and certain, 
the Falſity of the other ſhallnot avoid the Gꝛant, eſpecially when 
the King is not decetved in his Title noꝛ in the Ualue, and when 
there ts a Certainty of the Thing granted. 


- a 


Some falſe Suggeſttons may make his Gzant void, as if he 


grant the Banoz of D. reciting that it came to him by Attain- 


der, when it came by Purchaſe, Hob. 229. 1 WS: 

But if the Mil⸗recital concerns not the King's Title oz Pzofit, 

it doth not vitiate the Gzant, 10 H. 2. 4. Sir John Leſtrange's Caſe, 

where the Ring by Office found had the Tlardchip of a Panoz, 

and makes a Gant thereof, reciting Quod quidem Manerium in 
| 8 | manus 


%* 
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Hill. 26 & 27 Car. II. in Communi Banco. 


manus noſtras ſeiſit &c, which was not true, pet the Gzant was 


held good, becauſe it was only to make that certain which was cer- 
tain enough befoze by a particular Deſcription. So tn Legate's Caſe, 
10 Co. 113. wherein is cited the Caſe of the Earl of Rutland and 
Markham, to whom the Queen had granted the Office of Parker⸗ 
thip, &c. quod quidem Officium the late Earl of Rutland habuit, 
— in truth the Earl never had it befoze, yet the Gꝛant was held 
goo . | ä Wo We” 
So allo if he grants fo2 and in Conſideration of Service done, 
oꝛ Mony paid; if falſe, it avoids not the Gzant, becauſe ſuch Con- 
fiderations (when paſt) are not material whether they are true 
02 falſe, Cro. Jac. 34. 


2 2 


Ik the King let the Manoꝛ of D. of the Ualue of 41. per An- 


num, if it be moze it is ill; but if he let it by a particular Mame, 
and then adds, Quod quidem Manerium is of ſuch a Qalue, tis 
good, becauſe the * Quod quidem is but the Addition of another 
Certainty : So here the Advowſon is granted by ſpecial and ex⸗ 
| pen Bane, but the Claule that follows, Dudum ſpectan to the 
Archbiſhop, implies a Miſtake ; and had there ban no moze in 
the Caſe, this Falſity would never have avoided the G2ant. 
But when the King had enumerated ſeveral Ways by which he 
thought he might be intitled, at laſt as a P2oof that he was re⸗ 


* 2 Cto. 24. 


ſolved to paſs it, he adds theſe TUo2ds, viz. as it is in our Hands 


by any Way or Means whatlocver, \ | 


Atkins Juſtice of the ſame Opinion: There the Thing is not 


granted by an expꝛels Name, there, if a Falſity is in the Deſcrip- 
tion of that Thing, the Gzant is void even in the Caſe of a com⸗ 
mon Perſon, as if he grant Lands lately let to D. in ſuch a Pa⸗ 
riſh, and the Lands were not let to D. and were alſo in another 


Pariſh, the Gꝛant is void, becauſe the Lands are not particularly 


named, Anderſ. 148. Heywood's Caſe. | _ 
A fortiori in the Caſe of the King, as if he grant omnia illa 
Tenementa ſituata in Wells, when in truth the Lands did not lie 
there; fo2 this Reaſon the Gzant was void, becauſe it was general, 
any yet reſtrained to a particulac Town, and the Pꝛonoun (ill) 
goes thwungh the whole Sentence, | 
But if a Thing is granted by an expzeſs Name, though there 
| dad dns inthe Deſcription, yet in the Caſe of a common Per⸗ 
{on tis good, | 


as when the Subchantaz and Uicars Chozal of Lichfield made 


u Gzant to Humfrey Pero of 78 Acres of Glebe, and of their 
 Tythes Pꝛedial and Perſonal, and alſo of the Tythe of the 
Glebe, All which late were in the Occupation of Ma: garet Pero, 
= | eo which 


— 
— 
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which was not true, yet the Gant was avjuvized aw ; for the 
| P TUows All which are not oꝛds of Reſtriaion, unlels when the 
| Clauſe is general and the Sentence entire, but not when it is | 
diſtink, Cro. Car. 548. | 
But in the Caſe of the King, if there is a Falſity by which 
the King hath a Pꝛejudice, and a Falſity upon the Sußgeſtion cf 
the Party, it will make the Gzant void, but every Falfity will : 
not avoid his, Gant if it be not to his PꝛejudicceQ. 
But let the Falſity in this Caſe be what it will, the Ade 
oY plene as it is in our Hands helps it; and though it hath been ob- i 
jetted, That theſe Wows will not help the Gant, becauſe nothing 
new is granted, that being done bekoꝛe; tis true, there is nothing 
new granted, but that which wes befoze was not well granted 
till tyis Clauſe came, which ſupplies and amends the Falſity ; 
fo2 now 'tis apparent that the King intended to paſs the ad⸗ 
vowſon as well as the Panos, and therefoze at laſt grants it, 1 
be his Title what it will. nc 
In all Caſcs where the King's Oꝛant is void becauſe of any 
Miſtake in his Title, 'tis to be intended the King would not 
make the G2zant unleſs the Title were ſo as tis recited, but here 
tis apparent the King retolved to grant it. 1 
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jadgment. Wyndham Juſtice agra ann Judgment was given rern; 


Wilcox verſus the Servant of Sir Fuller Skipw-ith. 


Replevin. N Replevin, the Defcnvant juttifies the raking of the Cattle 
| Juſtification 1 f92 a Herriot, which he allenges to be due upon every Aliena- 
tor an Her- tion without Notice. | | 
riot. The Þlaintfff denies the Herriot- to be due upon Alienation, | 
and thereupon Jfſte is joined, 8 
The Speeial Aerdict finds the Tenure to be by Fealty and 
the Rent of 3s. 19. (though the Defendant in his Avowry hay 
alledged the Rent to be 12s. 4 d. and the JIlaintiff in his Barr 
to the Avowy had conkeſſed it to be lo) Suft of Court and an 
Herriot, which was payable upon every Alienation with 02 with- 
out. Notice. | 
And whether upon this Special Uerdix, Judgment ſhoitld be 
| given fo2 the Plaintiff oꝛ the Avowant, was the Doubt. £08 
Ex parte pon the Point of Pleading, Serjeant Jones fo2 the Defen- 
Det. Dantſaid,it had been objeſted that the lad Avowꝛy was ill, fo2 ut Bal- 
livus, &c. bene cogn' captionem in prædicto loco, & but doth 
not ſay _ quo, &c. fo? a Herriot (tempore quo, &c. be- 


ing 
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ing left out) and ſgdoth not ſaya-Hetriot-was due aͤt che Time ol 
the taking of the Goods. 

But he anſwered, That that was uſual and common, and ol 
that Opinion were all the Juſtices, and \6 it was held good. 


It was farther objecten, That here is a Garlante between the 


 Avowpp and the Finding in the Special Uerdi#; The Avowant ſays 
that the Rent was 12 8. and 4 d. and the Jury find that it was 
but 3 s. and x d. He allo ſaith, that the Herriot was due upon 
every Alienation without Notice, and they find it due with 02 with- 
_ out Notice. 

But to that he ſaid, the Jury have doubted only of the lad 
Point, fo2 the Avowzy was not fo2 Rent, but fo2 the Herriot ; 
lo the Subſtance is, whet! her he had good Cauſe to dittrein fo? the 
Herrtot 02 not. 

And as to that, the Subſtance is ſufficiently foukd, Ale the Caſe 
in Dyer 115. Debt upon Bond foz Perkoꝛmance of Covenants, 
and fiot to 50 Waſte, the Bꝛeach alügned was that the Deken⸗ 
dant felled twenty Dakes, who pleads Non ſuccidit viginti quer- 
cus prædꝰ nec earum aliquam, the Jury find he cut down ten, pet 
the Plaintiff recovered ; koꝛ though the intire Allegation of rhe 
Bzeach was not found, becauſe ten did not pꝛove the Jfſue of twen⸗ 
ty literally, pet the Subſfance is found,” which is ſufficient to 
make the Bond koꝛfeiteg. 

So in Trelſpals, where the Plaintit males a Title under a Leaſe 
which commenced on Lady-day, Habendum a Feſto, &c. and the 
Illue was non demiſit modo & forma, the Jury found the Leaſe 
to be made upon Lag: day, Habendum a confectione, and ſo it 
commenced upon Lady:day, and not a Feſto, &c. which muſt he 
the Day after the Feaſt, yet twas adjudged fo2 the P laintiff, be⸗ 
cauſe the *Subſtance was, whether oꝛ no the Plaintiff had a Leale 
5 to intitle himſelf to commence an Acton. Hob. 73. 

But in bjectment oꝛ Replevin ſuch a Declaration had been 
naught, becauſe therein you are to recover the Term, and 
therefore the Title muſt be truly ſet- out, and in Replevin you 

are to have a Rerorn* habend”, hut in Treſpaſs tis only by way of 
Excuſe, Sed quære. 

A Second Reaſon is, becauſe both Plaintiff and Defeiidant in 
Pleading have agr&#d the Matter in this Particular, f02 TE 
the Rent was 12 8. and 4d. 

is a Rule in Law, That what the Parties have agreed in 
Pleading ſhall be admitted though the Jury find otherwiſe, 
2 All. pl. 17. 18 E. 3, 13 b. 2 Co..4. Goddard's Caſe. Juroꝛs are 
not bound by Eſtoppel ad dicend' . e foꝛ they are (wow ſo 


to do, unlels the Eſtoppel be within the ſame Recow, but Ew 
that 


Poltes 


* Modr 885; 


- Yelv. 148. 


be. 


—_— __w—__ 
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that which is confeſſed cannot be Batter of Ille, not being Lis 
conteſtata. | | 


It has ben objexed, That in 33 H. 6. 4. b. thePlaintiffbzought 


Debt foz 201. the Jury found the Defendant only owed 10 l. and 
the Plaintiff could never recover. 5 5 
Bout that muſt be intended of a Debt due upon Contraf, and 
there the leaſt Uariance will be fatal, 38 H. 6 1. 


as to the Second Uariance, tis not material, koꝛ tis not true 


as the Avowant hath ſaid, fo2 if the Hatter in Jſſue be found, 
*the Finding over is but Surpluſage ; both the Uerdii and the 


Judgment 
for the De- 
fendant. 


Avowyy agree, that the Defendant may take a Diſtreſs in caſe 
of Alienation without Nottce : And ſo he pzayed Judgment fo2 
the Defendant. F 
The Court were all ol Opinion, that Judgment ſhould be given 
fo2 the Defendant ; fo2 what is agrad in Pleading, though the 


Jury findcontrary, the Court is not to regard; and here the Sub- 


' ance of the Jfſue, as to the Second Point, is well tound koꝛ the 


Dekendant. | 


Judge Atkins told Serjeant Wilmot, who argued fo2 the 
Plaintiff, that he had cited many Caſes which came not up to 
the Matter, and ſo did magno conatu nugas agere, fo2 which 


_ Reaſon J have not repozted his Argument. 


Caſe for 
furcharging 
2 Common. 


Smith verſus Feverel. 


T* E Plaintiff brought an Action Hide Caſe againſt the 
Defendant, ſetting koꝛth, That he had Right of Common 
in A. and that the Defendant put in his Cattle, viz. Hozſes, 
Cows, Þogs, &c. ita quod Communiam in tam amplo modo ha- 
bere non potuit. 


The Defendant pleads a Licence from the Low of the Soil 


to put in Averia ſua, which was agre#d to compꝛehend Hogs as 


well as other Cattle in the moſt general Senſe. 
The Plaintiff demurs, and after Argument the Court were 


all of Opinion, that Judgment ſhould be given fo2 the Plaintiff, 


becauſe the Defendant in his Plea hath not alledged that there 
was ſufficient bmmon left for the Commoners, fo? the Low can⸗ 


not let out toPaſture ſo much as not to leave Sufficient foꝛthe 
Commoners. | 


And though it was objecken, That the Plaintiff might have re- 


pflped ſpectally, and ſhewn there was not enough; pet it was 
agreed bythe Court that in this Caſe he need not, becauſchis De- 


dclaration 


— 
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claration to that Purpoſe was full enough, and that being the 
very Giſt of the Aﬀton, the Oefendant ſhould have pleaded it. 
It was held indXd,that in an Action upon the Cale by the Com- 
moner againſt the Lozd, he muſt particularly ſhew the Surcharge; 
but if the Acton be bꝛought againſt a Stranger, ſuch a chewing 
as is here is ſuficient. | | 
North Chief Juffice ſaid, and it was admitted, that the Lt- 
tente being general, ad ponend” averia, it ſhould beintended only 
vf Commonable Cattle, and not of Hogs ; Sed contta, if the 
Licence had been foz a particular Time: | 


Anonymus. 


A Pan deviſes Land to A. his Peir at Law, and deviſes other Pe vile. 
Lands to B. in Fee, and ſaith, If A. moleſt B. by Suit or ; 
otherwiſe he ſhall loſe what is deviſed to him, and it ſhall go to B. 
The Deviſo? dies, A. enters into the Lands deviſed to B. and 
claims it; the Court were of Opinion, that this Entry and Claim 
fs a ſufficient Bꝛeach to entitle B. to the Land of A. 5 
It was allo agreed, that theſe Wows, If A. moleſt B. by Suit, &c. 
make a Limicarion and not d Condition, Pl. Com. 420. the Deviſe 
being to the Heir at Law; foz ik it were a Condition, itdeſcends 
to him and lo tis vold, becauſe he cannot enter fo2 the Breach, 
3 Co. 22. Cro. Eliz. 204. Wellock and Hamond's Cafe: Paying in 
he Caſe of the eldeſt Son makes a Limitarion, Owen 112. 
So in the Caſe of Williams and Fry in an Ejectione firmæ 
in B. R. lately fo2 Newport · Houſe. A. deviſeth to his Gꝛand⸗ 
daughter, Provided and upon Condition that ſhe: matry with the 
Conſent of the Earl of Mancheſter and her Grandmother, tis a Li- 
mee os 
Acdly, It was agreed, That an Entry and Claim in this Caſe 
was aſufficient Yoleſtation z fo2 when the heir enters and claims 
generally, it ſhall be intenden as Heit; and the Mos, chat he 
ſhall not moleſt by Suit or otherwiſe,” are to be intended occaſione 
 Proclildeums! . . 
_-3dly, There is no ned ol Entry ta avoid an Eſtate in caſe of 
a Limitation, becauſe thereby the Eſtate is determined without 
_ Entry oz Claim, and the Law caſts it upon the Party to whom 
it is limited, and in whom it veſts till he biſagries to it. 
A.'deviſes Land to B. and his peirs, and dies, tis in the De 
viſee immediately, but indeed till Entry he cannot bing a pole 
ſoꝛy Action, as Treſpaſs, &c. Pl. Com. 412, 413. 10 Co. _ 
2 . 
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Non. here a Poſſeſton veſts without Entry, a Reverſion will veſt 


Curtis verſus Davenant. 


| Prohibi- J N a Prohibition, the Queſtion was, Whether if a Churth be 
I out of Repair, 92being ſo much out of Oꝛder that it muſt be 
A Biſho re-edified, whether the Biſhop of che Dioceſs may direct a Commiſ- 
Annot ap- ſion to impower Commiſſioners to tax and rate every Pariſhio: 
point Com- ner f02 the re-edifying thereof ? The Court didunanimouſly agree 
miſſioners to ſuch Commiſſions were againſt Law, and therefoze granted a 
taxtheP2-  Pyohibition to the Spiritual Court, to ſtop a Suit there com- 
Building or menced againſtſome of the Pariſhionets of Whirc-Chapel, foz not 
Repairing a Paying the Tax accozding to their P2zopoztions. : 
Church. It was agred, That the Spiritual Court hath Power to com- 
pel the Pariſh to repair the Church by their Eccleſiaſtical Cen- 
ſures; but they cannot appoint what Sums are to be paid foz 
that Purpoſe, becauſe the Church-wardens by the Conſent of the 
Pariſh are to ſettle that. | 
As if a Budge be out of Repair, the Juſtices of Peace can- 
not ſet Rates upon the Perſons that are to repair it, but they 
mult conſent to it themſelves, 3 | 
Theſe Pariſhioners here who contribute to the Charge of re⸗ 
pairing the Church may be ſpared, but as fo2 thoſe who are ob- 
ftinate and refuleto do it, the Spiritual Court may pꝛoceed to 
Excommunication agatnſt them; but there may be a Libel to pay 
the Rates ſect by the Church⸗wardens. EL x 


tion. 


1 Nurſe verſus Yearworth in Cancellaria. 


Bill in Can- Ichard Yearworth being ſeiſed of Lands in Fee, makes a 
cellaria for Leaſe to the Defendant Chriſtopher Yearworth fo299 Pears 
the Avg toſuch Uſe as by his laſt TUill he ſhould direct. 

Term. Afterward he makes his Till in Writing (having then no 
Iſſue but his Wife groſſement enſcint)and thereby deviſes the ſame 
Land to the Heirs of his Body on the Body of his Wife begotten, 
and fo2 want of ſuch Jfſue, to the ſaid Chriſtopher the Defendant. 

and his Þeirs. 3 , = 
Richard dies, and about a Month after a Son is bom, the Son 
by Uertue of this Deviſe enjoys the Land, but when he attaing 

his kull Age ot One and twenty Years, he ſuffers a Common Re- 
covery, ànd afterwards deviſes the Land to the Complainant 
— AA - %% ot. 

The 


BE 
. 
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The Complainant erhibits a Bill againſt the Defendant to 


have the Leaſe fo2 99 Pears afligned to him, and whether he ſhould 


have it aſligned oꝛ not, was the Queſtton. 


. Jt was pretended, That an Eſtate in Fe being limited by 


the Will to Chriſtopher, who was Leſſee fo299 Years, the Term 


2+ Jt was objeited, That the Deviſe by Richard to the Jnfant 
in ventre ſa mere was void, ann then the Complainant, wha 
claimed by a Deviſe from the Poſthumus, could have no Title, 
but that the Defendant to whom an Eſtate wag limited by the 
Till of Richard in Remainder ſhould take pzeſently.. 
But notwithſtanding what was objeXed, the Loꝛd Keeper Finch 
decrad, That the Leaſe which was in Truſt, chauld be aſügnen 
to the Complainant Nurſe. 
He ſaid, That at the Common Law without all queſtion a De- 
viſe to an Jnfant in ventre ſa mere of Lands deviſable by Cuſtom 
was good, ſo that the Doubt ariſes upon the Statute ofH. 8. which 
enats, That ir ſhall be lawful for a Man by his Will in Writing 
to deviſe his Lands to any Perſon or Perſons, fo2 in this Cale the 
Deviſe not being in rerum natura, in Stritneſs of Sp#chis no 
Perſon, and therefoze it hath been taken that ſuch a Devile is 
void, Moor's Rep. and tis left as a Quzre in theLow Dyer 304. 


Roll. Abr. 
tit. Deviſe 
609. lit. H. 
pl. 2. Godb. 
385. 11 H.6; 
13. 7 C0.37. 
a, dubitatun 


But in Two Caſes in the Common-Pleas, one in the Time when 


the Lozd Chief Juſtice Hale was Judge there, the other in the 
Lozd Chief Juſfice Bridgman's Time, it hath been reſolved, That 
il there were ſufficient and apt Tops to deſcribe the Jnfant, 


though in ventre ſa mere, the Deviſe might be good. 


But in the King's-Bench the Judges ſince have been divided 
upon this Point, that as the Law ſfanvs now adjudged, this 
Deviſe in our Caſe ſeems not to be good: But ſhould, the Caſe 


come now in queifion, he ſaid he was not ſure that the Law 


would be ſo adjudged; fo2 tis hard- ta-Ddiſinherit an Heir fo? 


want of apt Wozws to deſcribe him; and tis all the Reaſon in 
the Wlozd, that a Man's Intent, ling in extremis, when moſt 
commonly he is deſtitute of Council, ſhould be kauoured. 
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Proceſs in- 


[Se Whitrong verſus Blaney. 


5 J Term the Court delivered their Opinions in this 
- Caſe, North Chief Juſtice, who had heard no Arguments 
herein, being abſent, _ | * 
The Caſe was this: The [Plaintiff upon a Judgment in 
this Court ſites out a Scire Facias againſt the Heir and the Ter⸗ 
tenants, which was directed to a Sheriff of Wales; the Defen- 
dant is returned Tertenant, but he comes in and pleads Non 
tenure generally, and traverſes the Return ; the Plaintiff de⸗ 
Two Points were ſpoken to in the Cale. | | 
I:, Whether the Defendant can traverſe the Sheriff's Return? 
And all the Thoee Juſtices agreed that he cannot. 5 
2. ({lhether a Scir Fac', Ca Sa', Fi Fa“. &c. would lie into Wales 
— Judgment here at Weſtminſter ; And they agrad it would 


An India- Ellis Juſtice agred, If Judgment be given in Wales it could 
ment may Hot be removed into the Chancery bp Certiorari, and ſeut hither = 


by Mittimus, and then Execution taken ont upon that Judgment 
here, berauſe ſuch Judgments are to be executed in their pzoper 
Jurigdifions, and ſuch was the Reſolution of the Juſtices and 
Barons, Cro. Car. 34. * 
But on a Judgment obtained here, Execution may go into 


Wales. No Exerution tan go into the Iſle of Man, becauſe tis 


lerid ge. Roll. 


no Part of England, but Wales is united to England by the 
Statute ot 27 H. B. c. 26. And therefoꝛe in Bedo and Pjper's Caſe, 
1 n that ſuch a * Writ of Execution goes 

He ſaid, he had a Repoꝛt of a Cale in 11 Car. 2. where a Mo- 
tion was made to quaſh an Elegit inta Wales; but it was denied, 


305. 2 Sand. fo the Court agreed the Writ well iſſued. 


194. Tuiſden 


Some have made a Diſterence between the King's - Bench andy 
the Common-Pleas, as if an Execution might go into Wales up⸗ 
on a Judgment obtained in the King's- Bench, but aliter if in the 
Common Pleas. | | Ip 
But the Law is the ame in both Courts, Mich. 1653. between 
Wyn and Griffich, this very Caſe came in queſtion, and there it 
was held, that Execution goes into Wales as well as into any 
art of England upon a Judgment in the Courts of Weſtmin- 


Aer. | 


In 
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In 2 Bulſtr. 54. Hall verſus Noten it was held that a Ca' ſa 
Hall go into Wales againſt the Bail upon a Judgment recovered 
in the King's · Bench here againſt the Pzncipal; 


f the ſame Dpinion was Juſtice Atkins, and that the Defeti- 
dant cannot averr againſt the Sheriff's Return, noꝛ a Biſhop's 
Certificate ; and the true Reaſon is given by my Low Coke in 
2 Inſt. 452. fo? the Sheriff is but an Dfficer, and hath no Day in 
Court to juſtffie his Return. 


Jn ſpecial Caſes, Exception may be made to the Sheriff's Re- 


tur n; but this is by reaſon of the ſpectal Pꝛoviſion that is made 
fo2 the doing of it by the Statute of W. 2. cap. 39. as in caſe 
Two ſmall Jſlues be returned, or that the Sheriff return a Reſ- 
cous, the Party in his Averment mutt alledge ot what Ualuethe 


Iſſues are. 
Adly. That notwithſtanding the common Saving, Breve Domini 


Regis non currit in Walliam, pet d Fi Fa', Ca' Sa', any Execution 


whatſoever,may ifſue into Wales upon a Judgment obtained here: 
And to pꝛove this, he conſidered, 

1. How Wales fozmerly ſtood in relation to England. | 
4 2, How it ſtood befoze it was united by the Statute of H. 8. 

3. How it now ſtands ſince the Union. 

5 4 And as to the Firſt of theſe, England and Wales were once 
but one Nation; they uſed the ſame Language, Laws and Reli⸗ 
gion, and ſocontinued till the Time ofthe Roman Conqueſt, be- 
foe which they were both compꝛehended under one Name, viz. 
The Iſle of Great Britain. 

But when the Romans came, thole Britains, who would not ſub⸗ 
mit to their Poke, betook themſelves to ſuch Places where they 
thought themſelves moſt ſecure, which were the Bounta:ns in 
Wales, and from whence they came again; ſoon after the Ro- 
mans were dꝛove away by their Diſſentions here, and then theſe 
Britains enjoyed their ancient Rights, as befoze. 

© After this came the Saxons and gave them another Diſturbance, 
and then the Kingdom was divided into an Heptarchy; and then 


alſo, and not till then, began the Welſh to be diſtinguiſhed from the 


Engliſh; but yet at that Time theyhadgreat Poſſeſſions in England, 
viz. Glouceſter, part of Worceſter, Hereford, Shrewsbury, which 


they kept till King Offa dꝛove them out of the plain Countries, and 
made them fly foꝛ Shelter into thoſe Mountainous Parts in Wales. 
where they now continue, Cambden x 8 And tis obſervable, that 
though Wales had Kings and Puntes, yet the King of England 
had N over r them. koꝛ wo as they were Homagers, * 


1 


BISON 


n ketttꝛeſſo 
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den 67, The Cow Princeps implying a Suboꝛdinate Dignity, 
Selden's Titles of Honor 593. ET ES by ER 
 2dly. During the Time of the Separation, Wales had diſtin? 
Laws and Cuſtoms from thoſe in England, whence that Saying 
took its Effet, viz. Breve Domini Regis non currit in William; 
yet the Parliament of England befoze that Time made Laws to 
bind Wales; as the Atof 25 Edw. 1. fo; Confirmation of the old 
great Charter of the Liberties of England and of the Foreſts, 
which enats, That certain Duties hal be paid fo2 every Sack 
of Wool, &c. exported out of Wales, 2 Inſt. 531. * 

So the Statute 3 Edw. 1. cap. 17. which gives Remedy if a 
Diſtteſs be taken and detained in a Caſtle, and upon Deliverance 
demanded by the Sheriff, if the Lozd of the Caſtle ſhould refuſe, 
he might raiſe the Poſſe Comitatus, and beat down the Caſtle ; 
and ik ſuch Detainer o2 Refuſal be in the Barches of Wales, the 
King, as the Statute ſaith, is Sovereign Lo of ail, and ſhall 

do Right upon Complaint; and the Conqueſt was not made till 
9 E i. (0 that at that Time likewiſe, though Wales had Pzinces 
Vaugh. 400. of its own, pet the Kings of England were Sovereigns to thoſe 
JPzinces; and though they had Laws of their own, yet were they 
bound by thoſe that were made here; and though their Punces 

had oꝛdinary Remedial TUrits, yet in Caſes extraowdinary the 
King's Writs here run into Wales ; and it was not fo2 want of 
ower, but becauſe there was no Meed, fo2 that it went ſo ſel⸗ 

om; and when the King's TUrit, did ifſue, it was neceſſary to 

direck it to the Sheriff of an Engliſh County, foz Wales was not 

then divided into Shires; but afterwards by the Act called Sta- 
* 2Inft.195. tutum Walliæ, 12 Edw. 1. it was divided into Sir Counties, and 
4 laſt. 259. then again by the Act of 27 H. 8. cap. 26. it was divided into the 
bother Six Counties. 1 - | 

But during this Time there were frequent Hoſtilities between 

England and Wales, until by the Conqueſt in Edw. 1s Time they 

were united, : | : 
'Tis pꝛetended, that H. 3. Father to Edw. r. was the Con- 
queroz, and tis pzobable ſomething conſiderable might be done 
in his Time; pet the abſglute Conqueſt of the whole Dominion 
| was made by Edw. 1. in whoſe Time the afo2eſaid Statutum Wal- 
Vaugh. 414, liz was made, and after that the Statute of 27 H. 8. to com- 
+19 pleat the Union, the End of which is declared to bꝛing the Sub- 
jets of both to an entire Unity ; and that it may be done with 
Effet, tis enafed, That the Laws of England be executed 
a Bulſt. 56%. there; fo2 which Reaſon it is held in 5 Co. Rep. Vaiighan's Caſe, 
fol 49. that the Statutes of Jeofails do extend to Wales; and 

5 | 5 in 


— 


— 
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in 2 Bulſtr. 156.“ the Sheriff of Radnor upon a Scire Fac directed * This was 4 
to him, returned Breve Domini Regis non currit, &c. and was 1 
amerced 10 1. fo2 his falſe Return, Vide 19 H. 6. 20. Fitzherb. br. 


might not have iſſued; fo2 by»s6 H. 8. cap. 4. ſuch Pꝛoclamations Vaugh. 414; 


Dfficers returnable wo them at their Seſſions fo2 the due Exe⸗ 
tution of this TUrit ; all 


Vaughan late Lom Chief Juſtice, held ftrongly, Tia no Etecit- Vaugh. 353 
tion would go into Wales when this Caſe was argued befoze him; 282und. 194 
ann of the ſame Opinion was Juſtice Twiſden, 


fs Hill. 26 & 27 Car. II. in Communi Banco. 5 
Williamſon verſus Hancock. 5 : A 

Special Uerdix was found in an Ejetment, where the 1 
Collateral AM Cale was: WT 3 # 


WarralGY- ** Richard Lock the Father was Tenant fo: Life, with Remain. —\# 
Mod. Rep. der in Tail to Richard his Son, Remainder. to the right Heirs of 8 
w_ the Father, who levies a Fine with Warranty to the ⸗Ule of 

Suſan and Hannah Prinn in Fee ; they by Bargain and Sale 

[convey their Eſtate to the Dekendant: The Son in his Father's 

I. ife-time, before the *Tarranty attached, comes of full Age; 
the Father dies; the Queſtion was, TUhether the Son's Entry 
was barred by this collateral TUarranty thus diſcended? 


And the Three Juſtices, abſente North Chief Juſtice, were 
clear of Opinion, that the collateral Warranty was a Barr to 
the Son, and ſo Judgment was given fo2 the Defendant. 


Ellis Juffice held, that his Entry is taken away; fo2 in every 
Warranty Two Things are implied, a Voucher and Rebutter; he 
that comes in by Uoucher calleth the Perſon into Court, who 
is bound in the Marranty to defendhis Right, oꝛ yield him other 
Land inRecompence, and muſt come inbyPziv:ty; but if a Man 
have the Eſtate, though he comes in the Poſt he may rebutt, that 
ts, he may repel the Action of the Heir by the TUarranty of his 
Anceſioz, without thewing how the Eſtate came to him, Fitzh. : 


Nar. Br. 135. | F TY k 
Jn a 3 in the Diſcender to ſay the Anceſtoꝛ enfeoffed i 
J. S. w th Warranty, without ſhewing how J. S. came by the Eſtate, 5 
1s good. VV 5 LS 4 
Object. It was objcited by Serjeant Maynard, That no Per⸗ 3 
ſon can take Advantage of a Warranty, who comes in by way of 1 
(iſe, as in this Cale. 8 5 3 
Anſw. But tis expꝛelly reſolved otherwiſe in Lincoln College 1 
Caſe, 3 Co. 62. b. and the Prinn's in this Caſe came in by Limita- " 
tion and Ack of the Party, and the Defendant who hath the 1 
Reverſion likewiſe by Limitation of Uſe, though he be in the Poſt, 4 
ſhall take Benefit of the TUarranty as Aſſignee within the Statute 4 
Mod. Rep. Of 32 H. 8. c. 34. and lo it was reſolved in Fowl and Doble's Caſe. bi 
181. in this Court, that he who comes n by way of Uſe may rebutt ; 3 
and Juſtice Jones in his Report, fol 199. affirms the Fourth Re- Þ 
lolution in Lincoln College Caſe to be Law, = Wo 


— 


Hill. 26 & 27 Car. IL. in Communi Banco. 15 


It was kazmerly objeted by the Low Chief Jitfice Vaughan, 
that this Warranty gocs only to the Heirs, not to the Aligns; 
and here the Eftate was conveyed by the Two Prinns befoze the 
Clarranty att t.. 8 

Anſw. But when the Eſtate paſſeth, the TUarranty and Cove- 
nant followeth, and the Aſſign# ſhall have the Benefit thereof - 
though not named, and ſo is the Authozity of 38 E. 3. 26. if a 
Warranty be made to a Man and his Heirs, the Alligne, though 
not named, ſhall rebutt, but he cannot vouch. 
S3o if A. enfeoff B. with Tarranty, and B. enfeoff C. without 
Deed, C. ſhall vouch A. as Allignee of the Land of B. fo2 the 
CUarranty cannot be aſſigned, CV 

Jn this Caſe, though the Clarranty did not attach befoze the 
Effate in the Land was transferred, yet if it attach afterwards 
tis well enough, and he who hath the Poſſeſſion ſhall rebutt the 
Demanvant without chewing how he came by the Poſſeſſion; 

Ir a Warranty be to one and his Heirs without the Tod 


Aſſigns, the Alligndk ind&d cannot vouch, but he may tebutt; * 116% 255: 


foꝛ Rebutter is ſo incident to a lartanty, that a Condition not 


to rebutt is void in Law: But tis otherwiſe of a Condition not 


to vouch, koꝛ in ſuch Caſe you may rebutt 
*Tis true, it hath been an Opinion, that he who claimeth above 
the Warranty, if it be not attached, cannot take Benefit of it 
by Way ot Uoucher -o2 Rebutter ; ag if Tenant in Dower 
 maketh a Feoffment to a Uillain with Tarranty, and the Lo2d 
entreth upon him befoze the Deſcent of the Warranty, the 
Uillain can never take Advantage of this Warratity by way of 
Rebutter, becauſe the Lodd's Title is paramount the Warranty, 
== cometh not under his Eſtate ta whom the Tarranty was 
E. E | 
It Land be given to Two Bzothers in Fee, with TUarranty 
to the Eldeſt and his Heirs, the Elneſt dies without Iſſue, the 
Py take Benefit by this Warranty foꝛ the Rea- 
But in the Caſe at Batr the Watranty being collateral and 
- annexed to the Land, goeth with the Eſtate, and whilſt that con- 
tinues, the Party may vouch oz rebutt; ſs here the Defendant, 
though he be anly Tenant at Will, foz the Eſtate is in the Bar- 
gainozs and their Heirs (there being no Execution of it either 
bp Liveryo? Enrolment) pet he may rehutt. 


Juſtite 


— 


* 
— z 


_ 


x, 
23 
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* Jones Rep. 
199, 200. 

1 Inſt. 366, 
385. 25 H. 6. 
63. Bro. Gar. 


4 


* Notwith- 
ſtanding the 
Word Body, 
He had bur 
an Eſtate for 
Life in Mar- 
hay, for that 
Word ex- 
tends to no 
other than 
Webb's Bar- 
gains. 


Juſtice Atkins was of the ſame Opinion, that by this collate⸗ 
ral TUartanty the Entry of the Lefſo2 of the Plaintiff was tanen 
away, fo tis the Nature of a collateral Tlarranty tobe a Barr; 

a * Right is bound by it; it extinguiſhes a Right, tis annexed | 
to the Land, and runs with it. 8 e 

It then a collateral Warranty be of this Mature, tis againſt 
all Reaſon, that he who is thus bound ſhould make any Title to 
the Land; but tis very reaſonable that he who comes in quaſi by 


that Eſtate ſhould defend his Title, | 


The Opinions of Juſtice Jones and Juſtice Crook tn the Cale of 
* Spirt and Bence has occaſioned this Doubt: The Cale was 
ſhoꝛtly thus: Cann being ſeiſed in ck had Thee Sons, Tho- 
mas, Francis und Henry, and deviſed Lands to the Two eldeſt in 
Tail, and to Henry the Meadow called Warhay (which was the 
Land in queſtion) but doth not limit what Eſtate he ſhould have 
in it; then he adds theſe TUo2ds, viz. Alſo I Will that he ſhall 
enjoy all Bargains I had of Vebb to him and his Heirs, and for 


want of Heirs of his“ Body, to his Son Francis, and that Mar- 


garet ſhould have it for Life. Cann dies, the Meadow was not 
one of Webb's Bargains, Thomas had Iſſue Thomas the Leſſoz 
of the Plaintiff, Henry made a Feoffment in Fee to A. and B. 
to the Uſe of himſelf and his TUife, and to the Heirs of their 
Two Bodies, Remainder to his own right Heirs, with TUarranty 


againſt all Perſons, and died without Jiſue; the Leſſo2 of the 


Plaintiff enters, being His Couſin andÞeir, and of full Age when 
Henry died. In this Caſe it was held, that if it had been found 


that Margaret had an Eſfate fo2 Life, and that Henry entred in 
her Life-time, that it had been then a TUarranty commenced by 


Diſſeiſin, and would not have bound Thomas the Reverſioner, But 

as it was, thoſe Two Judges held it no Barr, becauſe the Mar⸗ 
ranty:began with the Feoffment to Uſes, and Henry being him- 

ſelf the Feoffee, it returned inſtantly to him, and was ertin# as 
to the Reverſion, becauſe that was reveſted in him in Fee, and 
therefoze they held he could have no Benefit either by Uoucher oz 
Rebutter, it being deſfroyed at the ſame Time it was created: 
But Berkly and Richardſon Juſtices held, that quoad the Eſtate 


ok Henry's TUife the TUarranty had a Continuance, and the 
Ground of the contrary Opinion might be, becauſe Juſtice Jones 


ſaid, there was no ſuch Reſolution, as is mentioned to be the 
Fourth in Lincoln College Caſe ; yet he affirmeth that very Re⸗ 
lolutionin his own Reports, fol 199. | = 


There 
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There is a Clauſe in the *Statute of Uſes, difficult to be 258010 


underſtood, by which tis enaed, That every Ceſbuy que Uſe may 
take ſuch Advantage of Vouching, Cc. as the Feoffees themſelves 
might, ſo that C 92 ue Uſe have the Eftare executed in him before 
the Firſt Day of May, 4% which was a Pear after the making 
that Statute; ſo that the'Clauſe ſeems to he excluſive. of all a 
thers who ſhall come in afterwards. 


Anſw. Blit he ſuppoled the Intention of the Law-Bakers to 


be, That there wound be no moze Conveyances to Ales: But 
-becauſe they pꝛeſumen, that at fürſt Men might not know of it, 
therefore, leſt the Parties ſhould be any ways p2ejudiced, they 


gave Liberty till ſuch a Time to vouch oz rebut,” within which 


Time they might have dome knowledge ok the Statute, and 
Uſe it was ſuppoley 19 95 would make no mo2e: Linnitations: to 
5. 


"But though they imagined them bo be left erptring, vet they 


revived. | Since then the Parliament gave Leave to vouch oꝛ 
rebut, whilſt they could in Reaſon think there would be any Con⸗ 
'veyance to Uſes, tis but reaſonable,” whilſt they do continue, 
that the Parties - ſhould rebut, eſpecially inte moſt FCS 
_ at this Day are made to Ates. 


' Windham Juffce acta in omnibus, and to Invgment was 
_viven as OP mn 11 


Anonymus. ö 


JOwer. The Tenant pleads, That a Leaſe ns: made bb 
the husband fo2 99 Pears, befoze any Title of Dower did 


acctue, which Leaſe was yet in being, and ſhews, that the Lef- 


ſo2 afteripards granted the Revetſton to ]. S. and died, and that 

J. S. deviſed to the Tenant fo2 Life, 

The Demandant replies, That the Leſſo2 made a Feoffment 

in Fee, abſque hoc, that the Reverſion was granted 2 &c. 
The Tenant Demurrs, 


Niewdigate Serjeant, fo2 the Deuuntment, Auen That the 


' Plea was not good, to which he took ſeveral Exceptions. 5 5 


r. Except. The Tenant by his Plea confeſſeth, That the De- 
mandant ought to have Judgment of the Nevetſion expectant upon 
the Leaſe foꝛ 99 Years, de on, but Fa not * parte: 


O 2 Except 


> 
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2. Except. Hete is the Gzant of a Reverſion pleaded, and 
tis not hic in Curia prolar'. e AE] : 4 2 | | IN? 
Tbhen toꝛ the Matter, as tis pleaded, tis nat good: He agrad, 

if Dower be bꝛought againſt Lefſee fo2 Years, he may diſcharge 
himſelf, by pleading the Continuance sf his Leaſe, during which 
Time the Oemandant can haue ns Execution; but here the 
Tenant is no ways concerned intheLeaſe; tis Littleton's Caſe, 
None ſhall take Advantage of a Releaſe; but he who is Party 
-'o2 Puby, and therefoze- the Leſſee in this Cale being Party, 
might have pleaded this, but the Tenant is altogether a Stranger. 
"Before the Statute of Glouceſter, cap. 11. A the Deman⸗ 
dant had recovered in a real Adion againff the Tenant, the 
Cermoꝛ had ben bound, becauſe, at the Common Law, no Body 
could falſifie the Recovery ot a Freehold, but he who had a 
Freehoſd himſelf ; this Statute pꝛevents that Miſchief, and 
enacks, That the Termor ſhall be received before Judgment, to 
defend the Right of his Term upon the; Deſault of the Tenant, 
and though the Jungment cannot be hindred thereby,- yet Exe⸗ 
cution ſhall be ſuſpended during che Term; and therefoze in 
Dyer 263. b. the Lady Arundel lyought Dower: againſt the 
Earl of Pembroke, who made Default, and befoze Judgment 
the Termoz pꝛays to be received upon this Statute, and pleads 
a Leaſe made by the husband after Coverture, which was al⸗ ) 
ſigned to him, and that Dower de tertia parte of the Rent of - 
this Leaſe, was aſſigned to the Demandant by the Court of 
Augmentations, which was afterwards confirmed by Letters Pa⸗ 
tents; that ſhe accepted it, and concludes, That the Plea of 
the Tenant was by Colluſion, between him and her, to make 
him loſe his Term: And this was held ill, fo2 the Reaſon given 
„Hob. 316. by my Low Hobart, That it is abſurd to admit Two Perſons to 
Not for that diſpute the Intereſt of a Third Man. . 5 
Reaſon, but But whether the Traverſe is good 02 not, if the Plea is 


Conrcoutg naught, Judgment ought to be given fo the Demandant. 


not aſſign r 7 ne | 
Dower, and Jones Serjeant contra: Tbe Pleading is well enough. 
— —_— 1. The Tenant confeſſeth, That the Demandant ought to 
Confirmati- habe Judgment of the Reverſiondecertia, which is well enough, 
on could not omitting the TUo2d [parte] becauſe he claims a-Thitrd Part of ſuch 
make that Tenements; and the Tenant confeſſes che ought to have Judg⸗ 
was weld bo. ment, which is full enough, if the Wowg de terria parte were 
fore. wholly TT r 3 
| 1. He agreed, That whoever claims under a Deed, muſt 
ſhew it; but the Tenant, in this Caſe, did vot defend — 


— — 
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by any Title from the Dad, fo2 the Subſtance of the Plea, which 
ſecured him, was, That a Leaſe of 99 Years was in being, 


and by his alledging the Deviſe'of an Eſtate to him foz Life, 
made by the Gꝛantee of the Reverſion, he did but allow the De- | 


mandant s CUrit to be true, which mentions hi mas Tenant of the 


| F reehold. 


Then fo? the Matter ol the Plea, he ſays it was. good, and 
that the Tenant might well plead the Leaſe fo2 ears. 

By the Statute of Merton, Damages are given in Dower, 
*. the MHusband died ſeiſed, which he did in this Caſe; but 


yet no Damages ought to be paid here, but fo2 the third Patt ol 
the Rent, and the third Part of the Beverſion, and therefoze to 
acquit himſelf thereof, he may well plead, as here, fo? wh:ch. 


N is a Pꝛetedent in Hern's Pleader 333. 
Then he ſaid, That the Traverſe was ill, foz the principat 


oint in the Plea which he ought to have traverſed, was the 


The Court were all of Opinion, That the Subſtance of the 


' Plea was pood, becauſe there was a Paivity in the Gzantee, 


and it was fo2 his Benefit to avoid the Demandant' s Seiſin, he 
being thereby entituled to the Rent, and he may plead this lea 


to ſave himſelf from Damages given by nm Statute of Merton : 
"De as to the Traverſe, 


North Chief Juftice, and Wyndham Juſtice, inclined, That 


the Traverſe was well taken; fo2 if a Diſſeiſo2 pleads the ltke 


Plea, as here, tis not good, and therefoze when the Tenant 


atledges' a Grant of 12 Rt: the Demandant may well 
traverle it. 


But Juſtice Ellis and e were ol Opinion, That the- Tra- 
vetſe was — koꝛ it was the Leaſe and not the Gzant 


that was 


ut becauſe it — alledged by the Demantants (who offered 
to refet it to the Council on. the other Side) that this Leaſe ſo 


pleaded, was an old Woztgage, long lince ſatisfied; it was re- 


ferred accodingly. 


D 2 5 Wilſon 


*, Iiiſt.3 2. b 


Tontinuante of the Term; and tis not material ho granted 
the Reverſion, oz to whom it was granted; foz if there is a 
Leaſe in being, the Demandant cannot have Execution. 


—— — 
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Prohibiti- 
on. 


29 C. 2. 
c. 38.28. 
Eta Sole | 
hath Debts 


due by Spe- 


cialty, ſhe 
marries, and 
dies, theHus- 
band ſhall 
have Admi- 
e 
nere, whe- 
ther he may 
make Di- 
ſtribution to 
her Kindred. 
* 22 & 23 
Car. 2. c. 10. 


Ex parte 


Quer. 


Wilſon verſus Drake: 


A Prohibition being granted upon the late Statute fo2 dil⸗ 
A poſing of Inteſtates Eſtates: The Oefendant demurred, and 
the Caſe was no moꝛe than this: Tihether the Husband being 
Adminiſtratoꝛ of the Wife's Eſtate, be compellable to make Di⸗ 
ſtribution amongſt her Kindꝛed oꝛ not ? „ 


This Caſe was argued by Serjeant Seys fo2 the Defendant, 
and by Serjeant Jones fo2 the Plaintiff. _ 9 5 

The Circumſtances of the Caſe were: | 

A Feme Sole had divers Debts owing to her by Specialty, ſhe 
marries the Plaintiff and died, (the Bonds being not put in Suit 
during the Coverture) thePlatntiff adminiſters, and her Bother 
ſues to have a Diſtribution; and it was inſiſted fozhim, that a Con- 
ſultation ought to go, becauſe the * Statute extendeth to all Per 
ſons, and therefoze the Hugband, though not named, thall make 
Diſtribution, like the Statute de Donis, which oniy mentions 
ſome Eſtates Tail ; but it has bxn held, that there are ſeveral 
5 Eſtates Tail beſides thoſe particular Inſtances there men- 

The Title of this Act is general, and there is noJzeamble to 
reduce it to Particulars; the enating and pꝛoviſional Clauſe 
ſpeaks in Thꝛee Places of all Perſons dying Jnteſfate, within 
which general Tows a Feme-Covert, as well as others, is 


But on the other Side it was ſaid, That this Cale is not in- 
—— in that At which pꝛovides only where the Husband dies 
Inteſtate. VVV „ 
As to what was objected, That this At is a general Pꝛoviſion, 
and extends in all Caſes of the like Nature, the Title of it 
alſo being general, For ſettling of Inteſtates Eſtates; tu that it was 
ſald, That befoze the making this Ai there were many Daubts 
in thoſe Caſes againſt which a. Pꝛoviſion mas thereby made, 
and therekoꝛe it well became the n of that Parttament 
to take away all Scruples, and to ſettle thoſe Things which were 
ſo apt to be queſtioned: But no Doubt was ever made befoze 
this Statute to whom Adminiſtration of the Clife's Eftate 
ſhould be committed; fo2 by the Statute of 2x Ed. z. cap 11. 


Power was given to the Dwinary to commit Adm niffration to 


the 


n _ 
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the belt Friend of the Jnteſtate ; ind therefo2e tt has bon agtay, 


And tis agreed on all Sives, that no Diſtribution is to be 772 Johns : 
made by an Adminiſtratoꝛ; fo2 if any Suit ay been tonnnence verſus Row. 
in the Sptritual Court to that purpoſe, a Pꝛohſbition was pꝛe⸗ } Quere,For 
ſently granted, Uſhat'Need was thee to fettle this Bittter by deren 
At of Parliament, which was ſo clear befoze? *_ 1 to 
And tis the moze unlikely, that the Eſtates of Feme-Co- theHusband 
verts ſhould be intended to be diſpoſed by this Act, when tis 82 the 
conſidered that all their Eſtates conſiſt only in Things in Aion, ny gran 
which the Hugband might releaſe during the Coverture (koꝛ all it to whom 


that the *Þusband, as being the bel Friend of the luke, was * 4 Co. di. 
intituled to the + Adminiſttation. * Sue cal. 


the Goods in Poſſeſſion are by Law veſted in the Þusband by he pleaſe. Ss 92 1 
© A 


the Intermarriage) and therefoze ſuch inconſiderable Things map / 


„ 


be well N not wozthy the Care and Pzoviſion of a Par⸗ : e el., 


liament. 
Beſides, the Husband and Mife are but one Perſon in Law, 
und this AX pꝛovides fo2 the ſettling Jnteſfates Eſtates; now 
the TWife cannot be ſaid to die Jnteſtate, when her Þusband 
(the better Part) ſurvives. 
Beloꝛe the making thoſe Ads of 31 Ed. 3. cap. 1 1. and 21 H.8. 
cap. 5. the Oꝛdinary might have granted Adminiſtration to a 
Stranger; but now by the firſt of thoſe Laws he is reſtrained 
to the next Friend, and by the other to the Widow o2 next of 
Kin; ſo that the Power which he had at the Common Law, 
and which was too often by him abuſed, being now reſtrained, 
Adminiſtration muſt be granted as pꝛelcribed by this Law, and 
no equitable Conſtrutton can take it from the Husband: Foꝛ how 
can it be intended that the Parliament would take from him 
that Right which he had by thoſe fozmer Laws, and pzefer the 
_ Relations of his TUlife before him: | 
But if the Wife ſhall be adjudged an Tnteſtate within this 
Act, then the Husband muſt loſe all her Eſtate in Aﬀton, and he 
will be then allo within the Rules of Diſtrihution; ſo that he 
muſt be at all the Labour and Pains of Adminiſtration (which 


myſt be granted to him) to defend and get in the Eſtate, and re- 


ceive no Benefit, fo2 he muſt only dedut his Expences out of the 


Profits, and diſtribute the 

He og intituled to the Adminiſtration within the Statute of 
Edw. 3. He is alſo intituled to it within the Clauſe of the Sta- 
tute of H. 8. which enats, That tis to be granted to. the Wife or 
next of Kin; and it ſeems very unreaſonable that he ſhould have 


no Prone £02 * Labour. 
Laſtly, 


— 


22 Hill. 26 & 2 Car. II. in Communi Banco. 


—_]_ 


.  Laffly, A Feme-Covert can never be intended to die Jnteſtate 

within the Meaning of this Act; fo2 that Clauſe which direcks 
what Bond the Oꝛdinary ſhall take of the Adminiffrato2 is very 
remarkable to this Purpoſe, which pzovides, Thar if ir appear 
the Deceaſed made any Will, &c. which a Feme-Covert cannot 
do without her Pusband s Conſent, and therefoze the is not a 
en dying Inteſtate within the Intent of this Law. Curia 
adviſate vult 


— 
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cCaſhire. 


N Ation on the Caſe was brought toz a Falſe Return, Caſe for a 
in which the Plaintiff ſets fozth, That upon aTUrit iſſu- falſe Re- 
ing out of this Court to the Chanceiloꝛ of the Outchy turn. 
of Lancaſter, J2oceſs was diretted to Sir Cozoners being Mod. bs: 


A 


the Defendants, which was delivered to one of them, being then 
ln the Pꝛelence of the Party who was to be arreſted, but he did not 

execute it, and afterwards at the Return of the TUrit they all 
returned Non eſt inventus, 


This Aﬀton was laid in Middleſex, and upon Not⸗ Guilty 


pleaded, the Cauſe came to Trial, and there was a Uerditt for 


the Plaintiff, 


| Baldwyn Serjeant moved in Arrett of Judgment. 

1. Except. That the Action ought not to be laid in Middleſex, 
but in — where the Tort was committed. 

But as to that, it was anſwered by Serjeant Turner, When 
Two Matters, both of which are material and are laid in Two 


Counties, the Action may bebzought in either; as if Two libel in 
the Admiralty foz a Contra made at Land in Dorſetſhire, and 


fo2 which the Plaintiff bxings an Action in London againſt one 


ok them, it has been adjudged the Action lies in either County. 


2. Except. The Action will not lie againſt the Six Cozoners, 
£02 the Torr was done by one alone. | 

As to that it was ſaid, All the Cozoners are but one Officer; ſo 
if one Sheriff ſuffer an Eſcape, both are liable; but in this Caſe 


. it ens been tl to ee bzought the Action only againſt One, be- 


cauſe 


— 
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cauſe the Ground of it is the falſe Return, which was made by 
Six Coꝛoners. 3 . 
And as to the firſt Exception, there could be no Doubt now, 
* Star 16 & ſinte after erditt tis helped, though the Trial be in a wꝛong 


a cs. Count + 3 , 3 7 2 in. 

rec, Gut the Court ſaid; that Statute helps a Micridl in the ppo- 
per County, but not where the County is miſfaketi; and inclinen 
likewiſe that this Action was well bzought againſt the Sit fo2 this 
Tozt committed by one Cozoner; but if it had ben koꝛ not ar- 

-  reffing the Party, in ſuch-a Caſe it ought to have ben bꝛought 
againſt the Coꝛoner who was preſent with the Perſon to be ar⸗ 
reſted; fo2 that had bern a perſonal Torr which could not have 


„ 


— 


. 


been charged upon the reſt. e 
yards verſus Roberts. 

Thar he ia "JP" Þ EPlaintif veclares, That the Defetvantppomnſed topay 
totally for- him lo much Money, in Conſideration that he would fozbear 


dothnerlay to fue him, and then he-avers that he Didicxrunc totaliter abſti- 

bucuſque, nere, Cc. Upon Non Aſſumpfit pleaded, a Qerdi# was found fo2 

good. the Plaintiff, And it was now moved by Turner Serjeant in Ar⸗ 
reſt of Judgment. 5 
1. Except. The Conſideration intends a total Forbearance, and 
the Averment is, that from the making of the Pꝛomile he did to- 
tally fozbear, but doth not ſap hucuſque: Sed non allocatur, fo2 
that ſhall be intended. And it was. the Opinion of the whole 
Court, that if the Conſideration be (as in this Caſe) wholly to 
fozbear, the Plaintiff by an Averment that from the making the 
Pꝛomiſe hucuſque he did fozbear, is well entituled to an Action. 

A like Caſe was this Term, where the Conſideration was as 
befoze, and the Averment was, that he fozboze Seven Months; 
and being moved in Arreſt of Judgment by Serjeant Baldwyn 

- becauſe tis not ſaid hucuſque, which implies, that after the Seven 
Months he did not fozbear, it was notwithſtanding held good, it 
being a reaſonable Time; and the rather, becauſe if the Aﬀton 
had been bzought within the Seven Months, and the Plaintiff 
_ averred, that hucuſque he fozboze, it had been good enough. 

UEIC. | 1 | 


Reed 


. | „ — ——— ws 
$a — ͤ ee eo —— 
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| Reed verſus Hat ton. 
_ 19.6 ſpecial Uerdi# in Ejetment, the Aueſtion did ariſe up- Deviſe pay- 
JI Þ onthe Conſtruction of the Mods in a Will ; The Caſe being ins 5 4 per 
this: John Thatcher wag ſeiſed in F& ot the Houſes in Queſtton, —_ 1 
and did veviſe them to his Son Robert; in which Till there 
was this Clauſe, viz. Which Houſes I give to my Son Robert, up- 
on this Condition, That he pay unto his Two Siſters Five Pounds 
a Year, the Firſt Payment to begin at tbe Firff of the Four moſt 
uſual Featfs that ſhall happen after the Death of the Teſfatoz, ſo 
- 9s the ſaid Feaſt be a Month after his Death, with a Clauſe of 
Entry foꝛ Mon-payment. The Teſtato2 dies; the Houſes are 
wozth 16 l. per Annum; and whether Robert the Son ſhall have 
an Effate fo2Life only o2 in Fee, was the Question. 


„ This was arguen by Jones Serjeant fox the Plaintiff, and by 
Seys Serjeant fo2 the Defendant. 


And fo2 the Plaintiff it was ſaid, That Robert had but an E- Ex parte 
- Tate fo2 Life: Tis true, in moſt'Caſes the Wozd Paying makes Quer. 
a Fee, where there is no expꝛels Fee limited; but the Difference 
ts, viz. TUhere the Mony to be paid is a Sum in-G2ols, let it 
be equivalent o2not to the Ualue of the Thing deviſed, 'theDeviſce 
Hall have a Fee, though the Effate be not Devifed to him and his 
Heirs; but if it be an Annual Payment out of the Thing deviſed, 
us in this Caſe, it will not create a Fee without apt Mods, be: 
rauſe the Deviſ# hath no Loſs ; and therefoze ft hath bern held, 
That if a Deviſe be made to Two Sons, to the Intent that they 
Hall bear equal Share towards thePayment of 40 l. to his TUife 
fo2 Life; the Sons had only an Eſtate fo2Life, becauſe * 
ſi an Annual Rent out of the Profits, and no Sinn in Gꝛoſs, Oro. jones 211. 
Car. 157. Broke Abr. tir. Eſtate 7889. 3 ; 
And Collier's Caſe was much relted on where this very Diffe- 6 Co 16. 
rence was taken, and allowed that paying 251. in Gzoſs makes 
1 Fee, but paying 50 s. per Annum creates only an Eſtate fo? 
| : 3 | | | 


Al Deviſes are intended fo2 the Benefit of the Deviſe, and 

_ therefoze where a Sum in G2oſs is deviſed to be paid, which 
is done accowingly ; in ſuch Caſe, if the Deviſe ſhould die ſoon 
after, the Mony would be loſt, if he ſhould have only an Eſtate 
koꝛ Life ; but in the Caſe at Bar, the Teſtatoꝛ by a nice Calcula- 
tion had appointed when the Firſt on ſhould be made, viz. 


nor 


5 


— 
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1. Jones 106, 


not until a Month after his Deteaſe, which hath p2evented that Da 
mage which otherwiſe might have happened to the Devilce, it na 
ſuch P2oviſion had bern made, Vide Hob. 65. Green's, Cale. | 


But on the other Side it was ſaiv, That Robert had a Fee, foz 
though here is a Sum to be paid Annually, tis a Sum in Groſs, - 
and Collicr's Caſe was alſo relied upon on this Ste. Fat 
It was agred, where Payment is to be made, by which the 
Deviſee can ſuſtain no Loſs, the TWozd Paying there will not 
make a c; but it there be gnyPoſlibility of a Loſs, there it wilt 
create a Fe, which is the expꝛels Reſolution in Collicr's Caſe. 
Here the Five Pounds is payable Quarterly, and the F irſt Bay⸗ 


ment is to be made the next Quarter after the Death of the Te- 


ſtatoz, ſo, as it be a Month after his Deceaſe; if then he ſhould 
die a Month bekoze Chriſtmas, the Devil is to pay the whole 
Quarterly Payment at Chriſtmas: So that if he ſhould die the 


next Day after, inſtead of having any Benefit, he would loſe 
by this Devile, in caſe it chould be conſtrued that he had an Eſtate 


_ only fo2 Life. 


10 Co. 36. 


Judgment. 


The Court were of Opinion, that a Legacy oꝛ Deviſe is always 
intended fo2 the Benefit of the Party; ſo that tis reaſonable 
to make ſuch Conſtrution of the Till, That he may have no Poſli- 
bility of a Loſs, And it hath been reſolved where a Devife was 
to. A. upon Condition to pay a Sum of Mony to B. and in caſe 


of Failure that B. may enter; tis no Condition, but an Erecutozy 


Deviſe, and that Mary Portington's Caſe was denied to be 


Law tn the Reſolution of Fry and Porcer's Caſe in the King's 


Bench. | Ty 
And afterwards. in this Term Judgment was given fo2 the 
Defendant. Fo? if there be a Deviſe to one upon Condition 


to papa Sum of Mom, if there be a Poſſibility of aLoſs, though 


- conſtrued a Fee, and ſuch Conſtrugion bath been always allowey . 


not very pꝛobable that the Deviſee may be damnified, it ſhall. be 


in TWills. It A. deviſe 100 l. per Annum to B. paying 20 s. tig 


not likely that the Deviſee ſhould be damnified, but tis poſſible 
he may; and therekoze the Effate in this Caſe being limited to 


Robert, and charged with Payments to the Sifters during their 


Lives, doth plainly pꝛove the Intent of the Teſtatoꝛ was, that 
the Devilee ſhould have an Cſtate in Fee⸗ Simple; and Judgment 


was given accozdingly. 


Bridges 


mante of the Condition. 


FRET 
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Brid ges verſus Bedingficld. | 


E B was brought upon a Bondo Award, and the *52edch Rebiooa. 
aſſigned was fo2 not delivering of quiet Poſſeſſion to the ment. 
| EEE of Seats in a Church. 1 
Che Defenvant craves Oper or the Bond and Condition, — 
which was fo2 Perfozmance of an Award to be made de Prz- warded is 
miſſis vel aliquà Parte inde; and if there ſhould be no Award hindred to 
made then fo? the Pertonnance of an Umpirage, / atid pleads that 1 by 
the Arbitratozs made no Award de Præmiſſis, but the Umpire ranger 
awarded that the Plaintiff ſhould abinde upon all Dccaſions hold 
Two Seats quietly and peaceably in ſuch a Church, without any 
Diſturbance made by the Defendant ; and that on the Firſt Day 
of November following, the Defendant ſhould deliver up the Seats 
to the Plaintiff, and that each ſhould bear his own Charge; and 
by his Plea he farther ſets foꝛth, that the Plaintiff enjoyed the 
Seats prout till the zoth Day of October next following, on 
which Day the Seats were pulled down without his Knowledge 
o2 Conſent, per quod he could not deliver them to the Plaintiff 


on the ſaid F irſt Day of November. 


The Plaintiff demurred, and Serjeatit Joi maintained the Ex parte 
Demurrer, and laid, that the Pleading of nullum fecerunt Arbi- Quer. 
trium fs not good; fo2 tis ſaid de Præmiſſis only, whereas it 
ſhould have been nec de aliqua Parte inde ; fo if a Bond be to 
perfoum an Award of Two Perſons 02 cither of them, it will 
not be ſufficient to plead that thoſe Two Perſons mave no Award, 
without adding nec eorum aliquis. 
But if an Award be to be made of the Bano)s of Dale and 
Sale, 02 either of them, and the Award - s made only of Dale, 
is well enough. | 
2. Except. Viz. Che Umpirage is that the Plaintiff houly- 
hold the Seats abinde, which is fo2 ever; and the Defendant 
| 25750 that the Plaintitt enjoyed them till the Thirtieth Day of- 


3. Except. Viz. The Seats were to be delivered fo. the Plain-' 
tir? on the Firſt Day of November, any the Defendant pleads 
that they were pulled down befoze that Day without his Paivity, 
which is not a good Plea by way of Excuſe ; foꝛ being bound ta 
deliver the Seats, he is to Nevent what may hinder the Perkoz- 
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held nut good upon Demurrer, unlels he is a 


ſic de ſimilibus. 


*Tis agreed, That if a Thing be poſlible, andafterwardsbythe 
Ad of God becomes impoſſible to be done, that will be a good 
Extuſe; as it J pzomiſe ta deliver a paꝑſe at ſuch a Day, and he 
dies befoze the Day, J am excuſed, 21 E. 4. 70. b. HE. 

So if a Scire Fac be bzought againſt the Bail, and they plead 


that befoze the TArit bought the Pzincipal was dead; this was 


lledged to be dead | 


* 


before the Capias awarded againſt him, Cro. Jac. 97. | 
But ik the Adion of a Stranger interpole, which makes the 


Thing impollible, that is no Excuſe, 22 E. 4.27, And therefoze 
tis no Plea taꝛ the Bail to ſay, that the Pꝛincipal was arreſted 
at another Pan's Suit and had to Paiſon, fo2 which Reaſon he 
could not render him, Cro. Eliz. 8 


So if J deliver Goods to the Defendant, and in Ackion of 


Detinue byought, he pleads they were ſtale, tis no good Plea; 


becauſe the delivery Charges him at his Peril, unlels he undertake 
to keep them as his own, 4 Co. Southcots Cale. So if an 
Eſcape be bzought againſt a Gaoler, he is not excuſed by alledg 
ing that Traitozs bꝛoke the, Pꝛiſon, Roll. Abr. 1. Part. 808. Ex 


Seys Serjeant, contra. As to the firſt Exception, nullum fece· 
runt Arbitrium de Præmiſſis is well enough, fo2 that implies nec 


de aliqua inde Parte, eſpeciallp if the contrary is not ſhewn in the 


Replication, and theretoze it ſhall never be intended that an A⸗ 
ward was made of ſome Part. 5 
2. Tis ſaid, he enjoyed the Seats till the Thirtieth al Octo 
ber, and then they were taken down, ſo not being in Rerum Natura, 
they could not be enjoyed langer. Fs 
3. And this is a good Excuſe foz not delivering them to the 
Plaintiff on the Firſt Day ol November, and ſo a good Perfomn- 
It A. be bound to B. that C. ſhall marry Jane ſuch a Day, any 
B. the Odliget doth marry her himſelf befoze that Day, the Obli- 
— — becauſe by his Means the Condition could not 
There is a Difference takdn where a Pan is bound to de 
liver Things which are in his Cuſtody, and other Things which 
are not in his Poſſeſſon; as in the firſt Caſe, to deliver my 
oe oz Dog, fo2 ſuch J may ſecure in my Stable from Ca⸗ 
ualties 2 But in this Caſe it is expzeſly ſaid in the Award, 
that the Poperty of the Seats was in the Plaintiff, and that 
they were fixed in the Church, ſo that he could not poſſibly fe- 
cure them in his own Þouſe, without ſubjefting himſelf to an 
5g, Adion; 


o 4 
.uwlk 
+ | 
+ 
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aro Sunn Award that one Wan al take the Goods af anv- 
Put ik the Plea is not gacn, vet if. the Unwitage be naught, 
ſaved to him upon the Demurrer. 


Judgment istobe given kor the Defendant, ka; the Advantage is 


Andas to that, pat, the Cmplrn e it but of one Sibe, foz the Plain. 


tiff is to-do | nothing, no? is the he Defendant to be acquitted of 


all Suits. 


To which it tas anſwered by the Plaintif's Council, That 


the Unipirage was of both Sides; koi there being Suits derend⸗ 


ing, tis awarded that each ſhall bear his own Charges, which 
is a Benefit to the Dekendant; fot otherwiſe (ſeeing the Right 
was in the Plaintiff) the Defendant ſhould have paid the Plain- 


tiff's Colts as well as his own, koz which he cannot now us 


— kokkelting his Bond ; * advilate AEST 


Squibb le Hole. 


T HE Plaintf bought an aon of Eicape, and — 


t he pꝛolecuted one J. S. in the Court at Ely, upon a 
Bond made infra juriſdictionem of that Court, upon which he 


was taken, and the Dekendant ſuffered him to eſca 


Upon Mot Guilty pleaded, the Jury found a ccial cierdia 


to this Efe, viz. That there was ſuch a Bond, upon 
there was ſuch a Pzoſecution, and ſuch an Eſcape as in the. 


claration; but they find — _ _ Bond was not made = 
fra Juriſdictionem Curiæ. 


Maynard Setjeant, who arzued far the _ ai That 
this ion was commenced in an.Jnferiour Court, upon a Bond 
which the JAaintiff ſets fo2th to be infra Juriſdictionem Curiæ ; 
and that the Defendant was arreſted, and ſuffered to efcape ; 
and whether (if in truth tbe Bond was not made infra Jurii- 


_diftionem) an Action ot᷑ Eſcape would Bote o2 whether all the PDꝛo⸗ 


ceedings are coram non Judice, was the 

Pe took a Difference where an Sy Court hath an Oꝛigi⸗ 
nal JuriſdiFion of the _ and hath Contiſance of ſich a Suit 
as is bzaught there; foz in ſuch Caſes the Pꝛoceedings are not 


 Extraejudicial 3 but i an Ation is bzought where p2operip no 


Adion doth le, all the 3 * are coram non L udice. 
| Es At 


Eſcape. 
Action of 
Elcape ; the 
Proceſs was 
upon Boud, 
not made 
within the 
e- Juriſdiction 
of an Infe- 
riour Court, 
and there- 
fore no E- 


ſcape. 


* — 
— 


— 


30 | Paſch. 27 Car. II. in Communi Banco. | 


At the Common Law, one who had a particular Juriſditiott 
to hold Pleas within a Liberty, could not hold any Plea of a. 
Thing which did ariſe out of the Liberty ; fo2 though it was 
ttanſſtoꝛy in its Nature, yet being alledged not within his Juril⸗ 
U—U—:::!. .. 8 
But vihen the Cauſe of Action ariles infra Juriſditionem, that 
gives them Authozity to pꝛoceed; and therefoze it would be hard 
that the Judge and Officer ſhould be puniſhed by a Conſtruckion 
to make all Extra⸗ judicial, when they have no poflible Way of 
* Poſt, finding whether in truth the Cauſe did ariſe within the Juril⸗ 
ron der and pittion of the Court oꝛ not: But the Officer is bound to obey 
Goodwin. the Protels of the Court, if it appear (as in this Caſe) that 
| they had Conuſance of it; the Judge is likewiſe bound to grant 
the P2oceſs, otherwiſe he is ſubject to the Plaintiff's: Aﬀton fo 
In ſome Caſes, The Plaintiff himſelf may not know where 
the Bond was made; as if he be Executoz of the Obligee, &c. 
Beſides, in this Caſe tis ſet fozth, That in the Action below, 
the Dekendant pleaded non eſt factum, and lo had admitted the 
Jurildickion, oz at leaſt had waved it; and it would be an inſuffe- 
rable Miſchiek, if after all this Labour and Charge the Defen- 
dant might avoid alt again. 8 


North Chief Juſtice ſaid, That if this Cauſe had been tried 
befoze him, he would have non ſuited the Plantiff, becauſe he 
had not p2oved the Truth of what he laid down in his Decla⸗ 
ration, viz. That the Bond was made infra Juriſdictionem Cu- 
 rix. But as to the Matter as it ſtood upon the ſpecial Uer- 
dick, he inclined, that as to the Plaintiff (who knew where the 
Bond was made) all the Pꝛoceedings were coram non Judice ; 
but as to the Officer it was otherwiſe, fo2 the Pleint and Pꝛo⸗ 
tels would be a good Excuſe fox him in an Adlon of falſe Im⸗ 
pꝛiſonment. „ 5 1 


” [2D And afterwards by the Opinion of Thee Judges, viz. the 

J udgment Chief Juſtice, Windham and Atkyns Juſtices, Judgment _ 
given fo2 the Defendant, That this was no Eſcape, and that 7 
though the Party had admitted the Jurildiction, by his Plea of = © 
non eſt faQtumbelow, yet that could not give the Court any Juril⸗ E 

| viifion, which had not any oziginally in the Cauſe; and the Caſe 19 4 

* Roll. Abr. Bf Richardſon werſus Bernard was cited as an Authozity in Point, 7 

ne. Efcape, Where the Plaintiff in an Action bzought againſt an Officer, de⸗ 

609. pl. 45. clared in Hull, upon a Bond made at Hallifax, and had Judg- 

ON ment 


— 
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ment and Execution, and the Defendant eſcaped : And in an 
Action bought fo2 this Eſcape, the Declaration. was held ill; 
becauſe it did not allevge the Bond to be made infra Juciſdidtio- 


nem Curiz. | 
| Ellis Juffire; of a cotitrary Opinion in omnibus. 


Sams verſus Dangerfield. 

1 PE Plaititiff being Collecto; of the Hearth - Mony, bꝛought Departure. 
c * Action of Debt upon a Bond againff his Sub-Col- o 
Tefto2, conditioned to pay ſuch Sums as he ſhould receive (with⸗ 
in r4Days after Receipt) at ſuch a Place in the City of Worceſter, 

as thePlaintiff ould appoint. 

The Dekenvant pleads —_ | 
The Plaintiff aſligns a Breach in Non payment of ſuch a Sum 
received at a Place by him appointed. | 

The Defendant rejoins that the Plaintiff appointed no Place; 
and the Plaintiff demurr d. 9 
And after Argument fo2 the Plaintiff by Jones Serjeant, this 
was adjudged a Departure, becauſe the Defendant ought to have 
pleaded firff, That he had paid all but fuch a Sum, fo2 which as 
pet the Plaintiff had appointed no Plare of Payment; and Judg⸗ 
ment was given accoꝛdinglx. h iy 


8 Smith werſas Hall. 


FN an Ation bꝛought againſt the Defendant - fo2 falſe Impri- Falſe Impri- 
ſonment, he juſtified by Uertue of a Latitat, which the Plain- ſonment 
tiff agreed in his Replication; but farther ſet fozth, that after — TR, 
the Arreſt, and befoze the Return of the Writ, he rendred ſuf- Sion on the 
ficient Bail, which the Dekendant retuſed; and 4 ie mas joined Caſe againſt 
upon the Tender, which was kound koꝛ the Platnti. — 


Newdigale Serjeant, moven in Arreſt of Jungment: Bal 
.. ?- Though it was an Offence in the, Deteudam, who was 
the Sheriff's 2apliff, to refuſe a Had when tendzev,. pet 


tig not an Offence within the Statute 23 H. 6. cap. to. be 

Sheriff's Bayliff is not an Officer intended in that Statute, 
neither will this Offence make him a Treſpaſſer ab initio, — 
© Ol cauſe 
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* Roll. Abr. tauſe the Caking was by lawful Pzoceſs, Cto. Car. #96. Salmon 
4 Part 561. verſus Percival. FAY A oc WES 


pl. 9. The Defendant, as Bayliff to the Sheriff, is not the pꝛoper 


Officer to take Bail, but the Shertff himſeif- muſt do it, and 
| therefoze an Aﬀion on the Caſe muſt lie againſt the Bayliff, fo? 
not carrying the Party befoze the Sheriff, in ower to put in 
Bail; but an Action of falſe Jmpeiſonment will not lie. 
2. The Attion is laid, quare vi & armis, Sc. in ipſum (the 
Plaintiſf) inſultum fecit & ipſum Impriſonavit, & ut Priſonar à 
tali loco ad talem locum adducebat, & detinuit contra conſuetudi- 
nem Angliæ, & ſine cauſa rationabili per ſpacium trium dierum. 
The Defendant pleaded quoad venire vi & armis necnon to- 
tam tranſgreſſionem, præter the taking and detaining him Thee 
Days, non Culp. and as to that, he pleaded the Latitat, War- 
rant and Arreſt, ur ſupra ; but the Uerdii being only againſt the 
Defendant upon the Second Jflue, and nothing appearing to 
be done upon this, and entire Damages given; tis fo2 that 
Reaſon ill, A 1 oe 


North Chief Juſtice, It the Writ and Watranr were good, 
then the refuſing Bail is an Offence within the Statute of 23 H. 6. 
And as 'tis an Oppꝛeſſion, ſo it is an Ofence alſa at the Common 
Law; but an Aﬀton on the Cale, and not of falſe Impziſon⸗ 
ment, lieth againſt the Officer'; fo2 it would be very unreaſo- 
nable, by the Rekulal ok Bail, to make the Arreſt toztious ab 
initio. | | WWW 

A ſpetial Action on the Caſe han therefoze been the pꝛoper 
Remedy againſt the Sheriff, but not againſt the Dfficer ; foꝛ an 
_ = not lie againſt him, but it muſt be bzought againſt 


35,11 Ban Ne 1 85 


ek be Ejeitment, the Leſſoz of the Plaintiff claimed under a 
by a Diffe- 1 Surrender made to Him by William Kirby, who had an 
ior, not Ellaͤte in the Land after the Deceaſe of his Father, but en⸗ 
ood. - tred during his Life, and thereby became a'Diffeiſo2; and his 
* oc 199. Eſtate being nom turned into a Right, he made the Surren:- 
der ta the Lefſo2 of the Plaintiff; all which was found by ſpe⸗ 
oy 45 "NY the Trial ; and it was adjudged that the Surren- 


Jt 


—_— 
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It was pꝛetended at the Trial, that the Father, who was Te- 
nant fo2 Life, han ſiiffered a Common Recovery in the Low's 
Court, and ſo his Eltate was fozteited, fo2 which the Son might 
enter, and then his Surrender is good. 
But the Court anſwered, That without a particular Cuſfom 
koꝛ that Purpoſe, the ſuffering a Recovery would wozk no Fo2- 
keitute of the Eſtate ; but if it did, tis the Low and none elſe 
pho can enter: And ſo Judgment was given fo2 the Defer- 


Duck verſes Vincent. 


D E B T upon Bond conditioned to perfom Covenants, plea to 
one of which was ko: Payment of ſo much Mony upon Debt up- 
making ſuch Allurances. BY 75 . on Bond 
Tͤhe Defendant pleaded he paid the Mony ſuch a Day, but not good, 
doth not mention when the Aſſurance was made, that it might | 
appear to the Court the Mony was immediately paid purſuant to 

the Condition; and fo2 that Reaſdn the Court were all of Opi⸗ 

nion that the Plea was not good: And Judgment was given 

koꝛ the Plaintiff upon Demurrer. 


| Smith verſus Shclberry 8 


1 Aſumpſic, the Plaintiff declared that he was poſſeſſed of a Aſſumpſu 
Term ok 80 Pears; and it was agreed between him and the upon a 

Defendant, that he chould aſlign all his Intereſt therein to the De- mutual 

kendant, who proinde ſhoyld pay 2501. and that he pꝛomiſed, that promile. 

tn Conſideration that the Plaintiff at his Requeſt had likewiſe 

pꝛomiſed to perfozn' all on his Part, that he would alſo per- 

fomn all on his Part; and then ſets forth, that the Defendant 

had paid a Guinea in Part of the ſaid 250 l. and that he, viz. the 

Plaintiff, obculic ſe to aſiign the Pꝛemiſſes by Indenture to the 

Defendant, which was waitten andſealed,and would have delivered 

tt to him; but he refuſed, and afligns the Breach in Non-payment 

of the Pony, to which the Defendant demurred. 


And it was ſaid fo2 him by Baldwin Serjeant, That this was f, parts 
not a good Declaration, becauſe the Aﬀignment ought to pꝛecede Hef 
the Payment, and that it was not a mutual Pꝛomiſe, neither 
was the obtulit ſe well ſet fozth; but this was a Condition 

_ precedent on the Plaintiff's „ the Perkoꝛmance W 


— 
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Ex parte 
Quer. 


Hill & 
Thorn 
Poſtea. 


Cond. Lutw. 
252. Lib. B. 
109, 


Stiles Rep. 
186. Poſtea. 


Lutw. 253. 


Covenant 
not Con- 
dirional 
by the 
Words 
Paying and 
Perform- 
ing. | 


of no Akon would lie agalntt the Defendant, Vide 7 Co: Ughtred's 


- Caſe, fol. 10. b. becarfſe it wits apparent” by the Plaintiff's own 
chewing, that the Pony was not to be paty till che Altgnment 


made; 02 the Plaintiff is to allign, any che Bekendant pro- 


inde, which is as much as tu ſay, pro Aſſignatione, is ka pay the 


ony : Like the Caſe in Dyet 76. a. Afſumplit agathir. the 
efendartt, that he momnifes pro 20 Parks to velfver- 400 


" 


Weight of War to the Platntiff, the'JÞonoun Pro makes the 
Contract Conditional. FE TOE | 


But Pemberton, Serjeant for the Plaintiff, held the Declara- 
tion good, and that it was a mutual Þ2omiſe, and that the Plain- 
tiff need not averr the Perfozmance, fo2 in ſuch Caſes each. 
has Remedy againſt the other ; and tis as reaſviable that the 
Plaintiff ould have his Mony befozehe make the Aſſignment, as 
that the Defendant ſhould have the Term aligned bekoze he path 
the Mony: And of that Opinion was the Court, only Ju- 


ſtice Atkins doubted. 


Ellis Juftice cited a Caſe adjudged in the King's Bench, which 


was as he thought very hard, viz. An Alignment was made between 


A. and B. that A ſhould raiſe Soldiers, and that B. ſhould 
tranſpoꝛt them beyond Sea, and rec ipꝛocal Pꝛomiſes were made 
fo2 the Perkonnance (as in this Caſe) That A. who never raiſed 
any Soldiers, may yet bꝛing his Aﬀtion upon this Pꝛomiſe a- 
gainſt B. foꝛ not tranſpozting them; which is a far ſtronger Caſe 
than this at Barr. 2 533 n 
It was agrar here, that the Tender and Refuſal (had it bn 
well pleaded) would have amounted to, and have been equivalent 
with a full Perkoꝛmance; but the Plaintiff hath not done as much 
as he might, fo2 he ſhould have delivered the Judenture to the 


Dekendant's Ale, and then have tendered it: But Judgment 
was given fo? the Plaint r. 


| Hays verſus Bickerſtaffe. 
N Covenant bought by the Leſſee, who declared that the 
Leſſoꝛ covenanted with him, that he paying the Rent and per- 
— the Covenants on his Part to be perfo2med, ſhall quietly 
C „ 5 
The Breach aligned was a Diſturbance by the Leſſoz, who 
pleads, That till ſuch a Time the Plaintiff did quietly enjoy the 
Thing demiſed without Diſturbance ; but then he cut down (ood, 
| N whl ch 


. * wy pH 
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which was . to his Covenant, and then and not — - 
he entred; and ſo by the Plaintiff's. not perfopming his Cove- 
naäͤnt, the Delendant 8 Covenint ceales to oblige him; where 
unto the Plaintiff demurred. ; 
The Queſtion was, Whether the Defendant's Covenant was 
Conditional oꝛ not? Foꝛ if it amount.to a Condition, then his 
Entry is lawkul; but if it be a Covenant, tis. OY fo 
then he ought. to bung his Adlon. 13% 5 0 


5 Pene Serjeant foꝛ the Plaintif, Chat this cu is Ex parte 
not Conditional, fo2 the Wozds Paying and performing fignifie Quer. 
no moꝛe than that he ſhall enjoy, &c. under the Rents and Cove- 1 Jones 
nants, and tis a Clauſe uſually inſerted in the Covenant for 206 
quiet Enjoytnent : Indeed the Mom Paying in ſome-Caſes may 
amount to a Condition; but that is where. without luch Cor- 
ſtruction the Party could have no Remedy, +; : 

But here are expꝛels Covenants in the Leaſe, and a direct Re. 
ſervation of the Rent, to wbich the Party concerned may have 
Recourſe when he hath Occaſioͤn. 

A Liberty to take wow water, paying lo many Turns, &c. tis 


a Condition. 


The (Uows Paying and Yielding: male no Condition, noꝛ Do ao 
was it ever known that fo2 ſuch Wows the Lefſo2 entred foz 3 
Non⸗ payment of Bent; and there is ng. Difference between 8 32. 
thele mae and the Coms Paying - and Performing, Bennet's 
Caſe in B. R. * no „ Coney: 3 ee e Owen 


Rep. 54. 11 


© Barrel Serjeant for the Detendant a Thar! the Covenant is Ex parte 
to be taken as the. Parties have. agred:; md the Lefſo2 is not Def. 
to be ſued if the Leſſee firſt commit the Bꝛeach: Modus & Con- 
ventio qualifie the general TMoꝛds concerning quiet Enj joyment. 
The Court took Time to conſider, and afterwards in this 


Term Judgment was given 825 the . that the GET Sid. 2663280 
was not Conditional, 71118 1 


Atkins Juffice doubted, RO 


F 2 e Ts Simpſoii 
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Debt by a 
Bailiff of a 
Liberty. 


2 5 yr 161. 
id. 383. 
Da 143. 
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Simpſon verſus Ellis. 


\ EBT upon Bond bp the Plaintiff, who was chief Bailiff 
D of the Liberty of Pontefract in Yorkſbire, but he did not 
veclare as Capital Ballivus, but yet by the whole Court it was | 
held good; fo2 otherwiſe the Defendant might have craven 
Oper, and have it entred in hzc verba, and then have pleadey 
the Statute of 23 H. 6. that it was token colore Officii, -but 
now it thall be intended good upon the Demurrer to the Decls- 


and Ellis Juice ald, That fo it was lately reſolvev in this 


Court inthe Caſe of one Conqueſt. And Judgment was given 
fo2 the Plaintiff, 5 


Judgment 
kept on 
Foot per 
Fraudem. 
2 Cro. 35. 


102. Vaugh. 
103, 104. 


1 Roll. Abr. 


802. 2. Cro. 
626. 


Sid. 333. 


Maſon verſus Stratton, Executor, &c. 


Di B T upon Bond. The Defendant pleads Two Judgments 
had againſt his Teffatoz, and ſets them kozth, and that be 
had but 40 s. Allets towards Satistadian. SE: 

The Plaintiff repſtes, That the Defendant paid but ſo much 
upon the Firſt Judgment, and fo mich upon the Second, any 
pet kept them both on Foot per Fraudem & Covinam. 185 

And the Dekendant demurred ſpecially. 

Becauſe the Replication is ſo complicated, that no viſfin# Jfſue 
can be taken upon it; fo2 the Plea ſets fo2th the Judgments ſe- 
verally, but the Plaintiff puts them both together, when he al- 
ledges them to be kept per Fraudem. | ITO 

But on the other Side it was ad, that all the Pzecedents are as 
inthis Cafe, 8 Co. Turner's Caſe 132. 9 Co. Meriel Treſham's Caſe 
x08. And of that Opinion was all the Court, that the Replica 
tion was good: And Judgment was given fo2 the Plaint 


Suffeild verſus Baskervil. 


No Breach E B T upon Bond fo2 Performance of all Covenants, 


can be aſ- 
ſigned up- 
on a Pro- 
viſo. 


” Payments, &c. In an Indenture of Leaſe, wherein the 
Detendant fo2 and in Conſideration of 400 l. lent him by the 
Plaintiff, granted the Land to him fo2 99 Pears, if G. ſo long 

lived, pꝛovided if he pap 60 1, per Annum Quarterly, during the 


* 


—— * * 
| 3 
— — ee Regs — 


an Action of Treſpaſs againſt the Plaintiff foz taking his Cloth, 
i Py s a + * : v2 > by with a 
His Fellow Soldiers, who thꝛeatned to hang him as high as Traverſe. 


. a — ee —,- a — 
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Life of G. 02 ſhall within Two Pears after his Death pay the ſa h 


100 l. to the Plaintiff, then the Indenture to be void, with a 
_ Clayſe of Re-entry fo Non ent. 


The Defendant pleads Perfoxtance. 


was not paid at ſacha Tine puring the Lite ot G. 


aſlgns fo: Breach, that 301. fo2 half u Peat 


F that the Byeach was not well aſligned, becauſe there ls 


no Covenant to pay the Boney, only by a Clauſe Liderty- is 


given to re-enter upon Non-payment. 
Bom, in which there was a P2oviſo ary no erpeeſs:Covenanc, 


ann therefozeno Byeach cart be ailgned. 


| Benſon verſus Idle; 


ehe Courtinclinev, That this Aion would not lie upon this 


Alu Querele, The Caſe upori Deniurie tins, That be: rſozeel 


* 


foꝛe the King's Reffauratton, the now Defendant bꝛought nor well 
pleaded 


who then pleaved that he was a Soldier, and compelled 


the Bells in the Belfry if he refuſe ; To this the Plaintiff 
then replied, de Injuria ſui proprii, &c. And it was d fi 
— On an Elegit was bꝛought, and the now Plaintiff's Lands 
exte R 


bf Hoftility done in the Times of Rebellion, and from thence: 


foꝛth diſcharges Petſonal Actions foꝛ oꝛ by Reaſohof any Treſpaſs 
committed in the Wars, and all Judgments and Executions 


thereoi bekoze the firſt Day of May, 1558, but doth not reſfoze 
the Party to any Suins of BYony, mean Pzofits ox Goods 
taken away by Uertue of ſuch Execution, o2 direct the Party to 
: givs any Account foz the ſame ; which A made by the Conven- 


tion, was confirmed by 13 Car. 2. cap. 7. 
And upon theſe Two Aas of Parliament, the Plainttf (ex⸗ 
preſly averring in his TUrit, That the foꝛmer Recovery again 


5 — was fo? an Aft of Poltility) now byought this Audita Que- 


The Dekendant pleads the fozinet Uerdi# by way of Eſop- 


pel, and concludes with a Traverſe, abſq; hoc, that the taking 
of his Gans was an Att of Holtility; 


This 


Then comes the Ar of Indempnity, which patdonsall aus 12 Ci. 2 


cap. 11. 
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This was argued by Holloway Serjcant fo2 the Plaintiff, and 

by Jones Serjeant foꝛ the Octendant,. who chiefly inſiſted, That 
the Defendant having pleaded the Subffance.of this Matter be 
foze, and being found againſt him, that he:being-now'Plaintiff 
could not averr any Thing againſt that Reco d. 
But the Court were all of Opinion, that Judgment chould 

be given fo2 the Plaintiff; koꝛ his Remedy was very proper uon 
the Convention, and without the Statute ot Confirmation: 
And here is no Eſtoppel in the Cale; koꝛ whether this was an 
At of Hoſtility oꝛ not, is not material; neither was it o2 could 
it be an Iſſue upon the foꝛmer Tryal, becauſe all the Matter 

then in Queſtion was concerning the Treſpaſs, which though 
found against the now Plaintiff, yet it might be an Ai of Po⸗ 
tiility; but if it were an Effoppel, tis not well pleaded with a 

Hob. 207- Traverſe, and the Court hath let it at large. 
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| Mayor and Conmomlty of nd, verſus Garford. 


N an Action of Debt bzought by the Plaintiffs, fo2 a Fine 
of 131. 6s. 8d. (et upon the Defetivant by the Steward 
of Borrough of Southwark, fox that he -refuſed to 
take the Oath and ſerve as a Scavenger in the faid Box- 
rough, though duly Elefed accowving to Cuſtom there; 
und upon nil Debet p the Jury kound a ſpecial Uervi#: The 
Subſtance ot which as a 
.. Viz. They find the act of x4 Car. cap. 2. And the Pꝛoviſu 
therein, which governed this Caſe, viz. That all Streets and 
Lanes in London, Weſtminſter, and the Liberties thereof, ſhall be pa- 
ved as they have always uſed to be. _ ND AE 
Then follows another Clauſe, by which it is Enafted, That 
Scavenzers ſhall be choſen in the City of London, and the Liberties 
thereof, according to the Ancient Uſage and Cuſtom ; ſo likewiſe 
in the City of Weſtminſter ; but nothing is therein mentioned of 
Southwark. And in all other Places, a new Fom of chooſing 
Viz. In the other Pariſhes, the Conſtables, Church-wardens, Cc 
ſhall meet in the Exfter-Week, and chooſe Two Scavengers in 
every reſpective Pariſh ; lu that the Intent of the act muſt be 
(though Southwark is not named) that ſtill: Scavengers ſhall be 
choſen there as foꝛmerly; becauſe London and the Liberties chere- 


of are to follow their Ancient Cuſtom in the Choite of this 


Officer: And Southwark is within the City Liberties. —— 
But whether the Cuſtom of -chooſing of him was not taken 
away by this Statute, and ſo the Fine not well aſſeſſed,” was the 
ald- 


1 


Conſtru- 
ction of an 


Act of 
Parlia- 
ment. 
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Ex parte 


Quer. 


* Hob. 173. 
Dyer 341. b- 


Hob. 17. 


* 1 Eliz. 


1 Inſt, Sect. 
500. 2 Inſt. 
1 


Ex parte 
Def. 


Baldwyn fo2 the Plaintiffs argued, That admitting in South⸗ 
wark a Scavenger may be choſen, accowing to the new Foꝛm 
preſcribed in the Att ; pet this Statute was only in the Afirma- 
tive, and did not thereby take away the Cuſtom of Chooſing him 
"OBO. EDS INF k 7 

' Like the Cale in Dyer 50. An Aﬀthat the Poutigeſt Son chall 


have an Appeal of the Death of his Father; yet that doth not 


exclude the Eldeſt, becauſe tis the Common Law, and there 
are no Wows to reſtrain hmm. 

In the 11 Co. 63. Doo Foſters Caſe : Ey the Statute 
of 35 Eliz. againſt Recuſants, which gives the Penalty of 20 l. 
per Month againſt the Offender ; the 12 d. fo2 the Negleff of eve- 
ry Sunday, given by a foꝛmer *Statute, is not taken away. 

But where there is a Negative; Clauſe in an Ack of PDarlia⸗ 
ment, the Law is otherwiſe : As an Ack that the Seffions-of the 
Peace ſhall be kept at Beaumarris rantum, & non alibi infra Com', 
ec. and the Juſtices kept it at another Place, and ſeveral were 
indi#ed bekoꝛe them at that Time; but the Juſtices were fined, 
and all their Pꝛoceedings held Coram non Jugice, by Reaſon of 
the Negative P2ohibition, Dyer 135 © 
By the Statute ok Magna Charta, cap. 34. a Woman: thall 
bꝛing no Appeal but foꝛ the Death of her Þusband, which the 
might at Common Law befoze the making of this Statute 


ik therefoze ſhe is Heir. to her Father, the Appeai which ſhe 


might have bꝛought fox his Death by thele Negative Wows is 
taken away. 6.4 e nk A RN bs 4s, 

Barrel fo2 the Defendant : Though this Law be in the 4firma- 
tive, yet ſince it doth not pꝛejudice any Perſon, neither can it 


be injurious, if Scavengers-are choſen as direfted by the Act, it 
ſhall be taken as a Negative Clauſe : And fo2 this, many In- 
ſtances map be given; as the Statute fo deviſing Part of the 
Teſtatoꝛrs Land, doth not take away the Cuſtom to deviſe the 


whole, fo2 that would be an apparent Pꝛejudice to the Parties; 
but not ſo in this Caſe, where tis not found that the Lo2d of 


the Manoz ſuſtains any Loſs, foz he is to have nothing when a 


Scavenger is choſen in the Leet; no2 are the Jnhabitants pꝛeju- 


diced, fo2 by this New Chooſing their Streets ſhall be kept as 


_ clean as befoze.. if 


The Fon here eftablithed doth not conſiſt with the Cuſtom, 


and ſo hath the Effect of a Negative Clauſe, Hob. 298. 


It appears by the Scope of the Ack, That the Intent of the 
Parliament was to take away thoſe old Cuſtoms of Chooſing, 
IE. be⸗ 
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becauſe the Cuſtoms are expꝛelly ſaved in London and Weſt min- 

ſter; but in all other Places a new May is appointed. 

The Pavement ok the Streets in Southwark ſhall be as be- 
foe; but that Clauſe goes no farther, and therefoze concerns 

not the Caſe of a Scavenger, whoſe Duty is not to pave, but 

cleanſe the Streets, 


And the Wows , viz. Liberties of the City of London, will 


not help; becauſe Southwark is not compꝛehended under them 
in that Clauſe, no moꝛe than are the Lands which they have in 
Yorkſhire ; fo2 the Moꝛd Liberties there, is taken fo2 Limits, 
and can admit of no other Conſfrufon. _ 

Laſtly, That the Plaintiſf cannot have Judgment, becauſe he 
haäth not alledged the Cuſtom to be, That the Steward may 
fine in caſe of the Refuſal to take the Dath, &c. and Cuſtoms 
are to be taken ſtrickly ? 


The Chief Juſtice and Juſtice Atkins ſaid, That tis ttue, 
Scavengers are under the Power of the Court⸗Leet by Cuſtom, 
an in caſe of Refuſal may be fined, as well as an Ale-Ta- 

er. 
Burt this Act of Parliament having taking Motite, That there 
were Scavengers befoze that Time, and Southwark being therein 
named as diſtin from the Liberties of London; fo? tis p2ovi- 
ded, That Weſtminſter, London, and the Liberties thereof, and 
Sourhwark, are to have the Streets paved, as befoze, which doth 
not belong to the Office of a Scavenger; and ſo that Clauſe in 
the At concerns not this Caſe, — 5 
But where it enafs, That in London and Weſtminſter, Scaven- 
ers ſhall be choſen as before; but in all other Places appoints 
: new Way: This is as much as if it had ſatd, That $caven- 
gers ſhall be choſen in every Place as by the Ac peeſcribed, and 
no other Way, except in London and Weſtminſter; and ſo great 
is the Inconſiſtency between the Cuſtom and the act, that they 
cannot ſfand both together: Therefoze, though the At is but 
Tempozary, the Cuſtom is ſuſpended; and though it may be 
ſome Damage to the Loꝛd to make ſuch Conſtrufion, yet that 
will not alter the Cale, foz Law⸗Makers are pꝛeſumed to have 
 Reſpett to the Publick Good moze than to any Pzivate Mans 
 Paofit; and the Low may be ſaid in this Caſe to have diſpenſed 
— by Intereſt, being a Party to the A, and conſenting 


But Wyndham and Ellis Juſtices, inclined, That the Cuſtom 
did continue, becauſe the Ack was fg the Affirmative; and there 
: | fo2e 


* Poſtea 48. 


*— en — 


— — 
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Variance 
in the A- 
ctions no 
Bar. 


Ex parte 
Quer. 
Polt. Roſe 
and Standen, 
Put: and Ko- 
bey. 


© fore they would not conſtrue it to take away a Man's Right | 


and Intereſt, 02 a Cuſtom where he hath a Benefit, as the Low 
of the Yano? had in this Caſe, who iz p2ejudiced by the Loſs 
of his Fees; and the Jntent of the Statute ſeemed to them to 
be, That Scavengers ſhould be choſen where none were befoze, 
but not to take away Cuſtoms fo2 chuſing of them: But ano⸗ 
* was deſired by Serjeant Howel, the Kecozder of 
London. „„ 5 99 


Rozal verſus Lampen. 


nſpiracy. Rozal declares, That a Replevin was b2ought 
againſt him and others, and that the Oefendant Lampen 
appeared fo2 him without any Warrant, and avowed in his 
Name, and ſuffered Judgment to paſs againſt him, and that 
22 l. 10s. Damages were recovered againſt him at ſuch a 
Place. . 5 F 
Lampen pleads a Recovery in a foꝛmer Action bꝛought by the 
now Plaintiff, the Recowd of which being recited in the Plea, 
appears to be the ſame with this; but only here the Place is 
mentioned where the Damages were recovered, which was omit⸗ 
ted in the koꝛmer Aﬀton, to which Lampen hav pleaded a Retei- 
ner, by one of the then Dekendants in Replevin, and upon a 
Demurrer had Judgment. But the Truth ok the Cale was, 
That Judgment was not then given fo2 him that his Plea was 
good; fo2 the Court were all of Opinion, that it was naught ; 
but becavſe the Declaration was not good, fo2 want of mentio⸗ 
ning the Place where, the Damages were recovered, which the 
Plaintiff had amended now. 1 = 
The Plaintiff demurred again; becauſe of this Uartance be- 
tween the Two Actions upon the Defendant's own ſhewing. 


Sir Robert Shaftoe fo2 the Plaintiff, inſiſted, That a Reco- 
very in an Aﬀton is no Bar where there is a ſubſtantial Uart- 
ance, as here there is; and that ſo it has been adjudged 
in the Caſe of Leach and Thompſon, x Roll. Abr. 353. lic. B. 
pl. x. where the Plaintiff declared, That he, at the Oefendant's 
Requeſt, having pzomiled to marry the Defendant's Daughter, 
he pꝛomiled to pay him 1000 Il. Upon Non Aſſumpiir pleated, 
Judgment was given fo2 the Defendant. And the Plaintiff 
bought another Action koz the lame Sum, and then laid the 
Pꝛomiſe to pay 1000 l. cum inde requiſitus eſſet; and it was ad- 
judged, that the fozmer Judgment was no Bar to the laſt Arlon; 

* | becauſe 
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becauſe there was a Paterial Difference between the Two Pꝛo⸗ 

miſes, One being laid without Nequeſt, and fo the Boney was 

to be paid in a convenient Time; and in the lat, the Requeſt is 

made part of the Pꝛomile, and muſt be ſpecially alledged, with 

the Time and Place where it was made. | 

So in this Caſe, The Plaintiff had not declared Right in 

his firſt Action, which he had amended now; and therefoze the 

- foamer Judgment ſhall be no Bar to him. 

NAn Robinſon's Cale there was a Miſtake in the Writ, viz. 

A Formedon in Remainder, for that in Reverter, and held no 

Bar; ſo by a Parity of Reaſon there ſhall be no Bar here, bee 
cauſe the Firſt Declaration was miſtaken, and it was vitium Stat. 3 H. 7. 
Clerici; Vide 2 Cro. 284. Level verſas Hall. c. i. Syd. 310. 


| Barton, Serjeant , contra 1 This is no new Action 9 fo2 the Ex parte 5 
SGꝛound of it is, not where the Damages was done, oꝛ recovered, Def. 
but the appearing without a Warrant; and ſo having pleaded 
à Reteiner and had Judgment, and now pleading that Judgment 
to this Atton, and averring 'twas fo2 one and the ſame thing, 
tis a good Bar which the Plaintiff by his Demurrer hath con: 
feſſed, Adjornatur, | | | 


Milward verſus Ingram. 


INdebitatus Aſſumpſit fo; 50 l. and quantum meruit, the De- One Pro- 
1 fendant confeſſes both; but pleads, That after the Pꝛomile miſe plea- 
made, and befoze the Aﬀion bzought, they came to an Accompt ded in Diſ- 
concerning divers Sums of Yoney, and that he was found in charge of 
Arrear to the Platntfff 30 s. whereupon, in Conſideration the another, 
Defendant pꝛomiſed to pay him the faid 30s. the Plaintiff like- good be- 
wiſe p2omiſed. to releaſe and acquit the Defendant of all De- fore the 
mands. 3 | | Breach. 
The Plaintiff bemurrey. — Rep 
Says, Serjeant, argued fo2 the Plaintiff ; that though one Ex parte 
Pꝛomiſe may be diſcharged by another, yet a Duty certain can- Quer. 
not, (as in this Caſe) where a Demand was of a Sum certain 
by the Indebitatus; beſides, this Plea is in Nature of an Ac- 
cod, which cannot be good without an Averment of Satisfa: 
fion given, Broke Accompt 46, 48. | 
Neither is it ſaid, That the Plaintiff pzomiſed in Conſidera⸗ 
tion that the Defendant ad Inſtantiam of the Plaintiff had pꝛo⸗ 


miled. | 
| G2 But 


4+ 
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Def. 


2 Cro. 100; 


Curia. 


But it was anſwered by Serjeant Hopkins, and admitted to 


be true, That where a Yatter is pleaded by way of Accozd, it 
muſt he averred to be executed in all Points; but that was not 
the pzeſent Cale. 5 hs 1 
The Dekendant hath pleaded, That he and the Plaintfff han 
accounted together, and lo the Contract is gone by the Accompt. 
2. That he was diſcharged of the Contra#-by Parol, both 
which the Plaintiff had now admitted by his Demurrer. 
And it will not be denied that a Parol Diſchargeof an Aſſump- 
ſit is good; as if A. pzomiſes to perfozm ſuch a Uoyage within 
a Time limited, and the Beach afligned was, that he did not 
go the Aoyage: The Defendant pleads, That the Plaintiff exo- 
neravit eum, and upon Demurrer it was held good, 22 Ed. 4. 
o. H. 6. 7. n ot , | 45 
? Objeet. Tt it be objetted, That tis no Conſideration to pay a 
juſt Debt; foz if 30s. were due, of Right it ought to be paid, 


and that can be no Reaſon upon which to ground a Pꝛomiſe. 


Anſw. Tis a good Conſideration ta pay Money on the Day 
which the Party is bound to. upon Bond, becauſe it is paid 
without Suit o2 Trouble, which might be otherwiſe a Loſs to 
the Plaintiff. Se 

But in this Cale here is an expzeſs'Agreement, and befoze there 
was only a Contract in Law, Cro. Car. 8. Flight verſus Craſden. 


North, Chief Juſtice. It has been always taken, that if there 
be an Aſſumpſit to do a Thing, and there is no Beach of the Pꝛo⸗ 
miſe, that it may be diſcharged by Parol; but if it be once bꝛo⸗ 
ken, then it'tnnot be Diſcharged without Releaſe in a Writing. 

In this Caſe there are two Demands in the Declaration, to 
which the Defendant pleads an Accompt tated, ſo that the Plain⸗ 
tiff can never after have Recourſe to the firſt Contra which is 


thereby merged in the Accompt. Ik A. ſells his Hozſe to B. fo: 
101. and there being divers other Dealings between them; if 


they come to an Accompt upon the whole, and B. is found in Ar- 


rear 51. A. muſt being his inſimul Computaſſet, fo2 he can never 


recover. upon an Indebitatus Aſſumpſit; and of the ſame Opinion 


were the other thꝛee Juftices : And though it was not ſatd ad in- 


ſtantiam of the Plaintiff that he pzomiſed, yet it was adrunc & 


ibidem, and ſo ſhould be intended that the Defendant made the 


JP2omiſe at the Jnſtance of the Plaintiff, and ſo Judgment was 


given fo2 the Defendant. 


Days 


8 
\ 


7 — 
2 
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Daus verſus Sir Paul Pindar. 
1 to pay a Sum of Money within a Pear after one Burbadee:, 
A, Nokes thall be admitted to the Office of Secretary to the Whether 
Governour of Barbadoes. 5 | r governed 

The Defendant pleads, That the Governour. of Barbadoes by the 
and the Council there have Power of Pꝛobate ot Mills, and gran⸗ Laws of 
ting of Adminiſtration; that the Sectetary belongs, and is an England, 
Dfficer to the ſaid Governour and Council as Regiſter, and is ſo that che 
concerned about the regiſtring the laid Wills, and ſo his Office Statute of 
concerns the Adminiſtration of Juſtice; and then ſets fo2th, that buying 
this Covenant, upon which the Plaintiff bzought his Ation, was Offices ex⸗ 
entred into upon a cozrupt Agreement, and fo2 that Reaſon void, tends toit: 

The Plaintiff replies, Proteſtando that this Difice concerned 


= 


not the Adminiſtration of Juſtice; and proteſtando, that here was 


no cozrupt Agreement; pro placito he, ſaith, that Batbadoes is 


extra quatuor Maria, and was always ut of the Allegtance and 
Power of the Kings of England till King Charles the Firſt re- 


duced that Jfland to his Obedience, which is now governed by 


Laws made by him, and not by the Laws of England, 


The Defendant rejoins, Proteſtando that this Illand was go⸗ 


verned by the Laws ok England long befo2e the Reign of King 


Charles the Firſt, and confeſſes it to be extra quatuor Maria, but 
pleads that befoze King Charles had that Illand, King James was 


ſeiſed thereof, and died ſuch a Day ſo ſeiled; after whoſe Death 


_ lt deſcended to Ging Charles the Firſt, as his Son and Heir; and 


that he being ſo leiled, 2 Juli, in the Third Pear of his Reign, 


granted it under the Gzeat Seal of England to the Earl of Car- 


liſle and his Heirs at ſuch a Rent, abſque hoc that King Charles 


the Firſt acquired this Jſland by Conqueſt, 


- Baldwyn Serjeant demurted; fo2 that the Traverſe is ll; fo; Ex parte 


the moſt material Thing in the Pleadings was, whether Barba- Quer. 


does was governed by the Laws of England, oz by particular 


Laws of their own? And if not governed by the Laws of Eng- 


land, then the Statute made 5 E. 6. cap. 16. concerning the Sale 
of Offices, doth not extend to this Place. 
Pe ſaid, that it was but lately acquired, and was not governed 


by the Laws of England; that it was firſt found out in King James 


his Reign, which was long after the making of that Statute, 
and therefoze could not extend to it; | 


The 
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The Statute of x Ed. 6. cap. 7. Enaifs, That no Writ ſhall 
abate if the Defendant (pending the Action) be created a Duke or 
Earl, &c. And it has been doubted whether this Ac extended to 
a Baronet, being a Dignity created after the Baking thereof, 
Sir Simon Benner's Caſe. Cro. Car. 10g, 
Statutes of England extend no moze to Barbadoes than to 
Scotland 02 Virginia, New England, Jfles of Jerſey and Gernſey; 
tis true, an Appeal lies from thoſe Jſlands to the Ring in Coun⸗ 
cil here, but that is by Conſtitutions of their own, No Statute 
did extend to Ireland till Poyning's Law, no2 now unleſs named. 


In Barbadoes they have Laws different from ours, as, Thar a 


Ex parte 
Def. . 


Deed ſhall bind a Feme Covert, and many others. 
Seys, Serjeant, contra. He agreed that the Traverſe was ill, 
and therefo2e did not endeavour to maintain it, but ſaid there was 
a Departure between the Declaration and the Replication; foz in 
the Declaration the Plaintiff ſets fozth, that Nokes was admitted 
Secretary apud Inſulam de Barbadoes, viz. in Parochia Sancti 
Martini in Campis ; and in the Replication he ſets fo2th, that this 
Ille was not in England, which is in the Mature of a Departure; 
as Debt ſur obligat 1 Maii, the Defendant pleads a Releaſe 
3 Maii; tbe Plaintiff replies primo deliberar? 4 Maii; tis a De- 
parture; fo2 he ſhould have ſet foꝛth that the 'Bond was 4 Maii 
primo deliberat', Quzre, Bro. Departure 14. 5 
So in a Quare Impedit, the Biſhop pleaded that he claimed 
nothing but as Oꝛdinary. The Plaintiff replies, Quod tali Die 
& Anno he pꝛeſented his Clerk, and the Biſhop refuſed him; the 
Biſhop rejoins, that at the ſame Day another pꝛeſented his 
Clerk, ſo that the Church became litigious; and the Plaintiff 
ſur-rejoins, That after that Time the Church was litigious he 
again pꝛeſented, and his Clerk was refuſed; this was a Depar: 
ture, Bro. Departure. ns 5 
So likewiſe as to the Place, the Tenant pleads a Releaſe at 


C. The Demandant ſaith, That he was in Pziſon at D. and ſa 


would avoid the Releaſe as given by Dureſs; and the Tenant 
ſaith, That he gave it at IL. after he was diſcharged and at 


large, 40 E. 3. Bro. 32. 1 H. 6. 3. 


The Plaintiff might have ſaid that Nokes was admitted here 
in England, without ſhewing it was at Barbadoes; fo2 the Gꝛant 
of the Office of Secretary might be made to him here under the 
GOzeat Seal of England, as well as a Gzant of Adminiſtration 


map be made by the Oꝛdinary out of his Dioceſs. | 


2. Except. Viz. By the Demurrer to the Rejoinder; the Plain⸗ 
tiff hath conkeſſed his Replication to be falſe in another Reſpeg, 


fog by that he hath owned it: The Defendant hath pleaded 


1 that 


1 
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that King James was ſeiſed of this Jſland, and that it deſcendey 
to King Charles, &c. and ſo is a Pꝛovince of England; whereas 
befoze he had only alledged that it was reduced in the Time of 
King Charles, his Son, and ſo he hath falſified his own Repli⸗ 


kation. | | 


And beſides, this is within the Statute of 5 Ed. 6. fo2 the De- 
kendant ſaith, that the Plaintiff hath admitted Barbadoes to be a 
Pꝛovince of England; and it doth not appear that ever there was 
à Paince there, oz any other Perſon, who had Dominion, except 
the King and his Pꝛedeceſſoꝛs; and then the Caſe will be no moze 
than if the King of England take Poſſeſſion of an Jfland, where 
befoze there was vacua Poſſeſſio, by what Laws ſhall it be go⸗ 
verned? Certainly by the Laws of England. oY 
This Jfland was granted to the Earl of Carliſle and his 
Heirs, under a Rent payable at the Exchequer, fo2 which ÞP2octſs 
might iſſue, and it deſcends to the Heirs of the Earl at the Com⸗ 
mon Law. And if it be objefed, That they have a Book of 
 Conftitutions in Barbadoes; that is eaſily anſwered, foz tis no 
Becoꝛd, neither can the Judges take any Notice of it. 
_  *Tis reaſonable that ſo good a Law as was inſtituted by this 
Statute of Ed. 6. ſhould have an ertenſive Conſtrufton, and that 
it ſhould be interpꝛeted to extend as well to thoſe Plantations 
_ as to England; fo2 if another Jfland ſhould be nowsdiſcovered, it 
mult be ſubjet to the Law of England. Curia adviſare vult. 


} 


*T vis was a ſpecial Uerdit in Ejetment. The Cale upon Recovery 
the Pleading was, viz. Sir Samuel Jones being Tenant ſuffered of 
in Tail of Lands in Shrewsbury and Cotton, being within the Lands in 
Liberties of Shresbury, ſuffers a Common Recovery of all his a Liberty, 
Lands lying within the Liberties of Shrewsbury; and whether paſſeth 
the Lands in Cotton, which is a diſtin tl, though withtn the Lands in 
2 . . N RY | | in 
And it was argued by Serjeant Jones, that they ſhould not within 
paſs; fo2 though Lands would paſs ſo by a Fine, becauſe it was that Li- 
the Agreement of the Parties; yet in a Recovery tis otherwiſe, berry. 
becauſe moꝛe Certainty is required therein. n 3 MeL Rep. 
But in Fines no ſuch Certainty is required, and therefoze a . Foſtes 
Fine de Tenementis in Golden-Lane hath been held good, though 
neither Aill, Pariſh oꝛ Hamblet, is mentioned. | 


But 


8 — 
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ro. El69g. But there being a Gill called Walton in the Partſh of Street, 
70. Jac. 374. and a Fine being levied of Land in Street, the Lands in Walton 
Addiſon «nd pin jjot paſs, unleſs Walton had been an Pamiet of Screet, and 
Posen the Fine had been levied of Lands in the Pariſh of Streer. 
And the Reaſon of this Difference is, becauſe in Fines there 
are Covenants, which, though they are Beal in relſpet of the 
Land, vet tis but a Perſonal Action, in which the Land is not 
demanded ex direto; but in a Recovery greater Pꝛeciſeneſs is 
required, that being a Præcipe quod reddat where the Land it 
' ſelf is demanded, and the Defendant muſt make Anſwer to it, 
Cro. Jac. 574. 5 Co. 40. Dormer's Cale. 5 
Antea 1. The Wow * Liberty pꝛoperly ſigniſies a Right, Puvilege, oz 
Franchile, but impꝛoperly the Extent of a Place, Hill. 22 & 23 
Car. 2. Rot. 225. B R. Waldron's Caſe, Hutton 106. Baker and 
Johnſon's Caſe. 323 ĩ ᷣ AER | 
* Liberties in Judgment of Law ate Jncozpozeal, and therefo2e 
tis abſurd to ſay, that Lands which are Coꝛpoꝛeal ſhall be therein 
They are not Permanent,having their Eriſtence by the King's 
Letters Patents, and may be deftroyed by Act of Parliament; 
they may alſo be ertinguiſh'd, abzidged o2 increaſed, and a Venire 
* Raſt, Ent. fac. of a Liberty 02 Franchiſe is not good; tis an equivocal 
267. TWoz, and of no Signification that is plain, and therefoze is 
not to be uſed in real TUrits, Raſt. Entr. 382. OO 
There is no Præcipe in the Regiſter to recover Lands within 
u Liberty, neither is there any Authozity in all the Law⸗Books 
fo2 ſuch a Recovery; and therefoze if ſuch a Thing ſhould be al⸗ 
lowed, many Inconveniences would follow; fo2 a good Tenant 
to the Præcipe would be wanting, and the Intent of the Parties 


could not ſupply that. 


But Barton, Serjeant, ſaid, That this Recovery would paſs 
| the Lands in Cotton; fo2 as to that Purpoſe, there was no Dik⸗ 
3 FR ference between a Fine and a Recovery; they are both become 
20, Common Aſſurances, and are to be guided by the Agreement of 
Godb. 440. the Parties, Cro. Car. 270, 276. . . 

Tis true, a Fine may be good of Lands in an Hamlet, Lieu 
: Conus 02 Pariſh, 1 H. 5. 9. Cro. Eliz. 692. Jones 301. Cro. Jac. 574. 
* Godb. 440, Monk verſus Butler. Pet in a * Scire Fac. to have Execution of 
ont. uch Fine, the Util muſt be therein mentioned, Bro. Brief 142. 

The Demand muſt be of Lands in a Gill, Hamlet, oz at far- 

theſt in a Pariſh, Cro. Jac. 574. . 8 „„ 
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- of that Opinion was the whole Court (abſence Ellis) who 
was aiſo of the ſame Opinion at the Argument; and accomingly 
in Michaelmas Term following Judgment was given, that bp 
this Recovery the Lands in Cotton did well paſs. : 


And North Chief Juſtice denied the Caſe in Hutton 106. to by poſtea. 
Law, where tis ſaid, A common Recovery of Lands in a Lieu 
Conus is not good; and ſaid, That it had ben long diſputed whe- 
ther a Fine of Lands in a Lieu Conus was good; and in King 

James his Time the Law was ſettled in that Point, that it was 
good; and by the ſame Reaſon a Recovery ſhall be good, foz 
they are both Amicable Suits and Common Aſſurances; and 
2 — grew moꝛe in Pꝛactice, the Judges have extended them 
A Common Recovery is held good of an Advowſon ; and no 
Reaſons are to be dzawn from the Viſne, oz the Execution of 
the TUrit of Seiſin, becauſe tis not in the Caſe of adverſary 
Proceedings, but by Agreement of the Parties, where tis to be 
pꝛeſumed each knows the others Meaning. 3 | 
Indeed, the Curſitozs are to blame to make the TUrit of Entry 
thus, and ought not to be ſuffered in ſuch Praftice. | 

Where a Fine is levied to Two, the Fee is always fired inthe 
' Heirs of one of them; but if it be to them and their Heirs, yet 
tis good, though incertain ; but a Liberty is · in the nature of a 
Lieu Conus, and may be made certain by Averment. 

The Jury in this Caſe have found Cotton to be a Uill in the 
Liberty of Shrewsbury, and ſo tis not Incozpoꝛeal. 


Alford verſus Tatnel. 


1 againſf Two, who are both in Execution, and the og. Rer. 
Sheriff ſuffers one to eſcape; the Plaintiff recovers againſt :70. 

the Sheriff, and hath Satisfaitton, the other ſhall be diſcharged 
by an Audita Querela. — 5 


Aa 


Þ O!sbbaſton 


— 
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General 
Replicati- 
on good. 


E BT upon Bond againſt an Heir, who pleaded, that his 
| Anceſtoꝛ was ſeiſed of ſuch Lands in Fee, and made a 
Settlement thereof to Truſtees, by which he limited the Uſes 
to himſelf fo2 Life, Remainder to the peirs Wales of his Body, 
Remainder in Fee to his own right Heirs, with Power given to 
the Truſtees to make Leaſes fo: Thee Lives, oz 99 Pears. 
The Truſtess made a Leaſe of theſe Lands fo299 Pears, and 
hat 1 not Afets præter the Reverſion erpettant upon the 


ThePlaintiff replies, Proteſtando that the Settlement is fray: 


dulent, pro Placito ſaith, that he hath Aﬀets by Diſcent ſufficient 


Ex parte 
Def. 


to pay him; and the Defendant demurs, 


Neudigate Serjeant. The Bar is gaod, fo2 the Plaintiff 
ſhould not have replied generally that the Dekendant hath Aﬀets 
by Diſcent, but ſhould have replied to the Præter, Hob. x04. 

Like the Caſe of Goddard and Thorlton, Yelv. x70. where in 
Treſpaſs the Defendant pleaded, that Henry was ſeiſed in Far, 
who made a Leaſe to Saunders, under whom he derived a Title, 

The Plaintiff replies, and ſets fo2th a long Title in another 
Perſon, and that Henry entred and intruded. = 

The Defendant rejoins, That Henry was ſeiſed in Fee, and 
made a Leaſe ut prius, abſq; hoc that intravit & ſe ſic intruſit; 


and the Plaintiff having demurred, becauſe the Traverſe ought 


to have ben direct, viz. abſq; hoc quod intruſit, and not abſq; hoc 
that Henry intravit, &c. it was (aid the Replication was ill; fo2 
the Defendant having alledged a Seiſin in Fee in Henry, which 


the Plaintiff in his Rejoinder had not avoided, but only by ſup- 


wholly idle and inſignificant, of which the Plaintiff ought not to 


poſing an Intruſion which cannot be of an Effate in Fee, but is 
ney ww the Death of Tenant fo2Life ; fo2 that Reaſon it 


1 But Pemberton, Serjeant fo2 the Plaintiff, held the Replication 


to be good, Tbe Defendant's Plea is no moze than Riens per 
deſcent; fo2 though he pleads a Reverſion, tis not chargeable, 
becauſe tis a Reverſion after an Eſtate Tail, and therefoze the 
pleading theLeaſeis not material; fo2if there were a Leaſeerpired, 
yet the Plaintiff could not recover, and therefoze the Præter is 


take 
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take Notice, becauſe the Lands, which come under the Præter, are 
not chargeable. | 
The Plaintiff hath traverſed, as he ought, what is material 
and is not bound to take Notice of any Thing moze. 
And ok that Opinion was the whole Court, and held that Præter 
idle, and the general Replication good; and Judgment was gi⸗ 
ven fo2 the Plaintiff, _ 1 


Prince verſus Rowſon, Executor of Atkinſon. 


"Xecutor de ſon Tort cannot retain. The Defendant in this Executor 
Caſe pleaded, That the Teſtato2 owed his TUife dum ſola 4e ſon 7 ore 
Boo l. and that he made his TUill, but doth not ſhew that he was cannot re- 
thereby made Executoꝛ; and therefoze having no Title he became tain. 
Executor de ſon Tort, fo2 which Cauſe his Plea was held ill; and 1 Mod. 128. 
Judgment was given fo2 the Plaintiff. 5 


Norris verſus Palmer. 


Y E Plaintiff bꝛought an Aﬀion on the Caſe againſt the De- Caſe aſter 
JJkfendant, fo2 cauſing him falſo & malitioſe to be indifted fo2 an Acquit- 
à Common Treſpaſs in taking away One hundzed Baicks, by tal upon 
which Means he was compelled to ſpend great Sums of Money, an Indict- 
and that upon the Trial the Jury had acquitted him. ment for 


3 . Treſpaſs. 
The Dekendant demurred to the Declaration; and Barrel Ser⸗ 8 


jeant ſaid koꝛ him, that the Aion would not lie; and fo2 a Pꝛe⸗ 


cedent in the Cale, he cited a like Judgment between Langley ver- 2 Sid. 100. 
ſus Clerk in the King's-Bench, Trin. 1658. In which Action the 
Plaintiſf was indifed fo2 a Battery with an Intent to ravich a 

- Woman, and being acquitted, bꝛought this Ackion; and the Court, 

after along Debate, gave Judgment foꝛ the Plaintiff; but agra d, 

that the Ackion would not lie foz a Common Treſpaſs, as if it 

had been koꝛ the Battery only; but the Raviſhing was a great 
Scandal, and fo2 that Reaſon the Plaintiff recovered there; but 

this is an oꝛdinary Treſpaſs, and therefoze this Action will not lie. 


But Pemberton Serjeant held, that the action would lie, becauſe sid 463, 464. 
it was in the Nature ot a Conſpiracy, and done falũly and maliti⸗ 1 Cro 291. 
ouſly knowing the contrary, and thereby the Plaintiff was put to 
great Charges, all which is confeſſed by the Demurrer, | 


ND * And 
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12 
Jones 132. 
1 Rol. Abr. 


112. pl. 9. 
Poſtea. 


The King 
reſented, 
eing inti- 

tuled by a 

Simonia- 

cal Con- 

tract, his 

Preſentee 

ſhall not 

be remo- 
ved tho 
the Simo- 
ny is par- 
doned. 


And the Cale cited on the other Side is expꝛels in the Point; 

fo2 the Court in that Caſe could take Notice' of nothing elſe but 
the Battery; fo2 the Intent to Raviſh was not traverſable, and 
therekoꝛe it was idle to put it into the Jnditment. 

It is now ſettled, that an Aﬀion on the Caſe will lie foz a ma- 
litious Arreſt where there is no pꝛobable Cauſe of Action; and this 
Cale is ſtronger than that, becaule in the one the Party is only 
put to Charges, and in the other, both to Charges and Dilgrace, 
fo? which he hath no Remedy but by this Action. 

The Court agreed, that the Action would lie afteran Acquittal 
upon an JndiX#ment fo2 a greater o2 lefſer Treſpaſs : The likefo2 
citing another into the Spiritual Court without Cauſe, F. N. B. 
116. D. 7 E. 4. 30. 10 H.4. Fitz. Conſpiracy 21. 13. 3 E 3. 19. 
| The Defenvant” S Council conſented to wave oy RE, 
and plead and $0 to Tryal. 


The King verſus Turvil. 


Uare Impedit. The King was intituled to a Pꝛeſentation 
by the Statute of 31 Eliz. cap. 6. becauſe of a Simonia⸗ 


cal Contract made by the rightful Patron, and he accoꝛdingly 


did p2eſent. 
Then comes the At of General Pärdon, 21 Jac. cap, 35. by 


which under general Tozds (it was now admitted) that Simony 


was pardoned ; Jn which Ack there ts a beneficial Claule of Re- . 
ſtitution: viz. The King giveth to his Subjects all Goods, 
Chattels, Debts, Fines, Iſſues, Profits, Amerciaments, Forſeitures, 
and Sums of Money forfeited by reaſon of any Offence, & c. done. 

And whether the King's Pꝛeſentee o2 the Patron had the better 
Title, was the Queſtion. 

This Caſe was only mentioned now, but argued in Michael: 
mas Term following by Serjeant Jones, that the King's ꝛelentee 
is intituled; he agreed that Simony was pardoned, but not the 
Conſequences thereof; fo2 tis not like the Cale where a Stroak 
is given at one Time, and Death happens at another; if the 
Stroak, which is the firſt Offence, is pardoned bekoꝛe the Death 
of the Party, that is a Pardon likewile of the Felony ; fo? tis 
true, the Stroak being the Cauſe of the Death, and that be- 
ms nay, all the natural Effects are pardoned with the 

auſe. 

But legal Conſequences are not. thus pardoned; as if a Man 
is outlawed in Treſpaſs, and the King pardons the Outlawzy, 
8 Fine remains, 6 E. 4 9. 8 H. 4. 21. 2 Roll. Abr. 179. 


In 


— 
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In this Ack ol Pardon there are Wows of Gant, but the 
Preſentation is not within tbe Clauſe of Reſtitution; fo2 tis an 
Intereſt and not an futhoaity veſted in the King, and therefo2e 
' a Thing of another Nature than what is intended to be reſto⸗ 
redz becauſe it is highea, and ſhall not be compꝛehended amongſt 
the general Wowds of Goods and Chattels, &c. which are 
Things of a lower Nature, and are all in the Peru Cro. 


1 


Conyers Serjeant, argued fo? the Title of the Patron, and bs parte 


ſaid, that there were Three material Clauſes in this Aﬀ. 


1. A Pardon of the Dffences therein mentioned in general and 


particular (Cows, 
28. That all Things not ercepted ſhall be pardoned by General 


_ * Tos, as if particularly named. . 
3. The Pardon to be taken moſt favourably fo the Sub jed; 


upon which Clauſes it muſt neceſſarily follow, that this Dffence 
is pardoned, and then all the Conſequences from thence dedu⸗ 
ced will be likewiſe pardoned ; and ſo the Patron reſtoꝛed to 
his Preſentation, fo2 all Charters of Reſtitution are to be taken 
favourably, Pl. Com. 252. 

The Pꝛeſentation veſts no legal Right in the Pꝛelentee; f02 
fn the Caſe of the King, 'tis revocable after Inſtitution and 
'befoze Jndufton, Co. Lit. 344. b. 

So likewile a Second Pꝛeſentation will repeal the Firit, Rolls 
353. And if the King's Pꝛelſentee dies befoze Jndufton, that is 
allo a Revocation; it therefoze the Party hath no legal Right 
by this Pꝛeſentation, and the King by the Simony had only an 
Authozty to pzeſent, and no legal Jntereſt veſted, then by this 


At he hath revoked the Pꝛelentation, and the right ECD is 


reſtoꝛed to his Title to pꝛelent. 


The Court were all of Opinion 1 Ellis) That the King's 


Dꝛelentee had a good Title, and by conſequence the Patron had 
no Right to pꝛeſent this Turn; fo2 here was an Intereſt veſted 
in the King ; like the Caſe where the King is intituled to the 
Goods of à Felo de ſe by Jnquiſition, and then comes an Ack of 
Indempnity, that ſhall not diveſt the King of his Right. 

But where nothing veſts bekoꝛe the Office found, a Pardon 
bekoze the Jnquiſition extinguiſhes all Fozfeitures, as it was re- 

_ ſolved in Tomb's Caſe. 


So if the Pardon in this Caſe had come befoze the Preſenta- Hob. 167. | 


tion, the Party had been reſtozed Statu quo, &c. * 
JE 


1 
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| The King can do no moze, the Biſhop is to do the reſt; nei⸗ 

ther is the Pꝛeſentation revoked by this At ; it might have ban 
revoked by Implication in ſome Cales; as where there is a ſe- 
cond Peeſentation; but ſuch a general Revocation will not da 
it; and Judgment was given fo2 the Plaintiff, and a Mrit of 
Erroꝛ bꝛought, but the Cauſe was ended by Agreement, 


Hill verſus Pheaſant. 


Gaming at AE Action of Debt was bꝛought upon the Statute of 16 Car. 2. 
ſeveral cap. 7. made againſt deceitful and diſoꝛderly Gaming which 
Meetings, enats, Thar if any Perſon ſhall play at any Game, other chan for 
whether ready Money, and ſhall loſe any Sum, or other Thing played for, 
within the above the Sum of 100 l. at any one Time or Meeting upon Tick, and 
Statute. ſhall not then pay the ſame; that all Contracts and Securities made 
for the Payment thereof ſhall be void, and the Perſon winning ſhall 
pay treble the Money loſt. „„ e . 
| Jt happened that the Defendant won 801. at one Meeting, 
koꝛ which the Plaintiff gave Security; and another Meeting was 
appointed, and the Defendant won 70 l. moze of the Plaintiff; 
being in all above x00 1. And if this was within the Statute, was 
a Queſtion. | 
The like Caſe was in the King's Bench, Trin. 25 Car. 2. Rot. 
1230. between Edgberry and Roſeberry ; and in Michaelmas Term 
following this Caſe was argued, and the Court was divided, 
Anonymus, Which the Plaintiff perceiving, deſired to diſcontinue his Acton; 
Poſtca, ' but the better Opinion was, that it was not within the Sta- 
. tute, though if it had been pleaded, That the ſeveral Meetings 
Sid. 394. = a appointed to elude the Statate, it might be 


* 


Calthorp ꝛcrſus Heyton. 


Traverſe I N Replevin; The Defendant avowed, foz that the King be- 

not good; ing ſeiſed in Fee of a Manor, and of a Grange, which was 

viz. Abſq; Parcel of the Panoz, granted the Inheritance to a Biſhop, 

hoc quod le- reſerving 33 1. Rent to be Yearly iſſuing out of the whole, and 

alledges a Gzant of the Grange from Sir W. W. (who claimed 

under the Biſhop) to his Anceſtozs in Fee; in which Gzant there 
was this Clauſe ; 2 „ | 

Viz. If the Grantee or his Heirs ſhall be legally charged by 

Diſtreſs, or with any Rent due to the King or his Succeſſors, 

| „ upon 


gitimo modo 
oneratus. 
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upon account of the ſaid Rs that then it ſhould by lawful 

_ N to enter into Blackacre, and diſtrein till he or they be 

ariSne 

And afterwards the Gzantee and his Heirs were, upon a Bill 

| en againſt them in the Exchequer, decreed to pay the Ring 
4 |. per Annum, as their Pꝛopoztion out of the Grange, fo? which 
he diſtreined, and ſo juffified the taking. 

The Plaintiff pleads in Bar to the Avowyy, and traverſerh, 

that the Defendant was lawfully charged with 10 ſald Rent; 


and the Detendant demurred. 


Baldwyn, Serjeant, maintained the Avowry to be good, ha- Ex 1 
ving alledged a legal Charge, and that the Sar was not good; Def. 


fo2 the Plaintiff traverſeth quod Defendens eſt ligitimo modo one- 

ratus, which being part Matter of Law, and part likewiſe Bat- 

ter of Fai, is not good; and therefoze if the Decree be not a le⸗ 
gal Charge, the Plaintiff ſhould have demurred, 


But on the other Side, it was argued by Seys Serjeant, That Ex parte 
© the Avowry is not good; becauſe the Defendant hath not ſet Quer. 


_ forth a legal Charge, atcoꝛding to the Gzant, which muſt be by 
Diſtreſs, 02 ſome other lawful Map, and that muſt be intended 
by ſome Execution at Common Law: fo2 the Coactus fuir to 


pay, is not enough ; a Suit in Equity is no legal Diſturbance, 


Moor 559. The ſame Cafe is repotter in 1 Brownl. 23. Selbey 
verſus Chute. 


Beides, the Detendant doth not ſhem any Proceſs taken out, 
dn who were Parties tothe Decree, and a Que Eſtate in the Caſe 
ok a Biſhop is not good, fo2 he muſt paſs it by Deed. 


North and the whole Court: A Rent in the King's Caſe lieg 


in Render, and not in Demand, and after the Rent-Day is pad, 
he ts oneratus, and the Decree is not material in this Caſe; 
fo2 the Charge is not made thereby, but by the Reſervation, foz 
Payment whereof the whole Grange is chargeable. 
The King may diſtrain in any. Part of the Land, he is not 
bound by the Decree to a particular Place; that is in Favour 
port to the Purchaſoz, that he ſhould pay no moꝛe than his Pio 
ion. 

As to the Que Eſtate, the Delendant hath admitted that, by ſay- 
ing bene & verum eſt, that Sir W. W. was ſeiſen. 

The Traverſe is ** and 9 was Fiven fo2 the Avow: 
ant. ; 5 


Vaughan 


* 


* 


56 Trin. 27 Car. II. in Communi Banco. 


1 


Vaughan verſus Wood. 


' Treſpaſs _ F. fo2 taking Beef ; The Defendant pleads a Cii- 


juſtified, ſtom to cbooſe Super viſoꝛs of Uittuals at a Court-Leet ; 
for taking That he was there choſen, and having viewed the Plaintiff's 
corrupt Goods, found the Beef to be cozrupt, which he took and 
Victuals. burned, | | 


Mod. Rep. The Plaintiff demurg, fo2 that the Cuſtom is unreaſonable, 


202. 


and when Meat is cozrupt and ſold, there are pzoper Remedies 5 
at Law, by Aﬀton on the Caſe, oꝛ Pꝛeſentment at a Leet, 9 H 6. 
53. II Ed. 3. 4. 6, Vide Stat. 18 Eliz. cap. 3. | 


But the Court held it a good Cuſtom, and Judgment was gi- 
ven fo2 the Defendant; the Chief Juſtice being not clear in it. 


Chapter of Southwel verſus Biſhop of 1 


Grant of IN a Quare Impedit, the Queſtion upon pleading was, TAhe⸗ 
next A- I ther theGzantof the next Avoidance by the Chapter was good 
voidance, 02 not to bind the Succeſſo ??? N £2 
not bind The Doubt did ariſe upon the Statute of 13 Eliz. cap. xo. which 
cheSucceſ- was objefted not to be a publick * Act, becauſe it extends only 
ſor. to thoſe who are Eccleſiaſtical Perſons; o2 ik it ſhould be ad⸗ 
Mod. Rep. JUDged a publick Law, yet this is not a good G2ant to bind the 
204 Succeſſoꝛ; fo2 though the Gzant of an Avoidance is not a Thing 
* Yelv. 106. of which any P2ofit can be made, yet it is an +Heredita- 
+Cro. Eliz, ment within the Meaning of that Statute; by which, among o⸗ 
441. ther Things, tis enafted, Thar all Grants, Cc. made by Dean 
and Chapter, Cc. of any Lands, Tythes, Tenements, or Heredi- 
raments, being Parcel of the Poſſeſſions of the Chapter, other than 
for the Term of 21 Years, or Three Lives, from the Time of the 


making the ſaid Grant, ſhall be void. | 

But it was agreed by the Court to be a general Lam; like 
the Statute of Non Reſidency, which hath been ſo ruled; and 
that this Pꝛeſentment o2 Gzant of the nert Avoidance was not 
good, becauſe it was made by thoſe who were not Head of the 
Coppozation, and it muſt be void immediately, o2 not at all; 
and Judgment was given accodingly, e 


Thread 
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Threadneedle werſus Lynham. 


1 being Two Yanozs uſually let fo2 671. rs. 5 d. by Leaſe by a 
the Pear; aBilhop lets one of them fo2 2x Years reſerving Biſhop 
the whole Rent, and whether this was a good Leaſe within the and more 
Statute of 1 Eliz. cap. 19. was the Queſtion, which depended chan the 
upon the Conſfrufion of the Mods therein, viz. All Leaſes to be old Rent 
void upon which the old accuſtomed Rent is not ceſerved; and reſerved, 
here is moꝛe than the old Rent reſerved ; and this being a pꝛi⸗ good. 
vate Act, is to be taken literally. Mod. Rep. 
| 203. 
North Chief Juſtice agreed, that pꝛivate ads, which go to one 
particular Thing, are to be interpꝛeted literally; but this Statute 
extends to all Biſhops, and ſo map be taken accoꝛding to Equity; 
and therefozehe, and Wyndham and Atkins Juſtices, held the Leaſe 
to be good: But this Cale was argued when Vaughan mas 
Chief Juſtice, and he and Juſtice Ellis were of another Opinion. 


DE 


And 70 IL inCommuniBanoo. 
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Thorp dis Fowle. 


| 08 Caſe the Conrt tv 
Le S into Eat. 


Cooper verſus Harkeſpel. 


Words. I N an Action upon the Caſe foꝛ theſe Cows: I dealt not ſo 
unkindly with you when you ſtole a Stack of my Corn: Per 


rium, ws Action lies. 


Eſcourt verſus Cole. 


words. 12 an Aion on the Caſe ko: Clos lad Two Ways ; the laſt 
Count and Cumque eriam, which is but a Recital, and dubi- 
whether good. 


Sharp werſus Hubbard. 


6 Months T* E Six Months in which the Suggeſtion is to be proved, 
for pro- muſt be reckoned accoꝛding to the Calendar Months, and 
4 o and tis lo computed in the Eccleſiaſtical Court. 


_ Crowder verſus Goodwin. 


Hob. 179. 


Juſtificati- 15 Affault and Battery, and falſe Jmpziſonment 2 As to the at 

on by Pro- I fault, &c. the Defendant pleads. Not-Guilty; and as to the 
ceſs out of Jmpaiſonment, he juſtifies by a Pzoceſs out of an inferiour Court; 
inferiour and upon 9 thele Exceptions were taken to his Plea. 


Court. 
| I. The 
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4 The Defendant hath. let fozth a Pꝛecept directed Servienti 
ad Clavem, and tis not ſaid Miniſtro Curia. 

2. It was to take the Plaintiff, and have him ad proximam Cu- 
riam, which is not good; foꝛ it ſhould have been an a Day cer⸗ 


1 Rol. 2 
Cre. Car. 


tain, like Adams and Flythes Caſe, where a Writ of Erro2 was 5 P 
bꝛought upon a Judgment in Debt by Nil dicit in am inketiour x Us * . 


Court; and the Error afligned was, That. after Imparlante a 
Day was given to the Parties till the nert Court; and this was s 
9 to be a Diſcontinuance, not being a Day certain. — 1 755 
Tis not ſaid ad reſpondend' alicuiu . 
1 Noz that the Action aroſe infra Burgum. 
5. The Pꝛecept is not alledged to be — by the Once. 


To all which it was anfwered, That a Plant. is but a Re- 
membzance,. and muſt be ſhozt, Raſt. 32 r. and. when tis entred; 
the Dfficer is excuſed ; fo2 he rannot tell whether. tis *infra Ju- 
riſdictionem 92 not. 
And as to the firſt Exception, a Precept may be virefed to a 


_ 


* Squibb 
verſus Hole 


. antea 29. 


pꝛivate Perſon, and therefoze Servienti ad Clavem ts well enough. 


Then as to the next Exception, tis likewiſe well (ct koꝛth to 
babe the Plaintiff ad proximam Curiam; foꝛ how can it be on a 
Day certain, when the Judge may udjourn the Court de Die in 


Diem: 
Then ad reſpondendum, though tis not ſaid alicui, tis good, 


though not ſo fozmal ; and tis no Torr in the Dfficer, but tis ta 


be intended that he is to anſwer the Plaintiff in the Plaint. 


As tothe Fourth Exception, the Defendant ſets fo2th, That 3 


he did enter his Plaint ſecundum conſuetudinem Curiæ Burgi, and 
when the Plaintiff declared there, he ſhewed that the Caule did 
ariſe infra Juriſdictionem. 

And as to the laſt, The Dfficer is not puniſhable though he da 
not return the Uarit. The End ot the Law fs, That the Oefendant 
thould be pꝛeſent at the Oay; and if the Cauſe ſhould be agr@d, 
dn thePlaintiff give a Releaſe when the Dekendant is in Cuſtody, 

no Afton lies againſt the Dfficer if he be detained afterwards. 


But the Chief Juſtice doubted, that fo2 the Second Exception 


the Plea was ill, fo2 it ought to be on a Day certain, and like- 
wiſe it ought to be alledged infra Juriſdictionem. 


But the other Thx Juſtices held the Plea to be good in omni- 


bus, and ſaid, that the inkerioꝛ Court had a Juriſdiftton to iſſue out 
- aUirit, and the Officer is excuſable, though the Cauſe of Action 
did not ariſe within the Juriſdiion, which ought to be ſhewn on 


the other Side: And ſo Judgment was given fo2 the Defendant; 
42 Snow 
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neceſſary 


S8GW no and others, verſus Wifeman. 


238 T fortaking of his pole: The Defendant pleads, 


that he was ſeifed of fuch Lands, and intitles himſelf to 


where o- an Herriot. | 


mitted, is 


The Plaintiff replies, That another Perſon was jointly ſeiſed 


Subſtance. with the Defendant, Et hoc paratus eſt verificare. 


The Defendant demurs generally, becauſe the Plaintiff would 
have traverſed the ſole Seiſin. BE 7 5 
But it was ſaid fo2 him, that the ſole Seiſin nerd not be tra⸗ 


dia. 300. verſed, becauſe the Batter allevged by him avoid the Bar with 


out a Traverſe. | AE . 
Nn a Suggeſtion upon a P2ohibition fo2 Tythes, the Plaintiff 
entituled himſelf by Pzeſcriptton under an Abbot, and ſhews the 
_ Unity of Poſſeſſion by theStatute of 31 H. 8. by which the Lands 
were diſcharged of Tythes. | 


Yelv. 23x, The Dekendant pleads, That the Abbey was founded withinTime 
Pl. Com. 230, of Memozy, and confeſſeth the Unity afterwards, and the Plea 


231. 


was held good; fozhe ned not traverſe the ꝛeſcription, becauſe 
he had ſet fozth the Foundation of the Abbey to be within Time 
+ Pemozy, which was a ſufficient avoiding the Plaintiff's Title, 
CIV, 31. | 
| TheJtaintiff therefoze having ſaid enough in this Cale to avoid 
the Bar ; if he had traverſed it alſo, it would have made his Re- 


* Cro. Jac. Plication naught, like the Caſe of * Bedel and Lull, where in an 


221. 


Ejetment upon the Leaſe made by Elizabeth the Defendant pleads, 
that befo2e Elizabeth had any Thing in the Lands, James was ſeiled 
thereof in Fe, and that it deſcended to his Son, and ſo derives 
a Title under him, and that Elizabeth was ſeiſed by Abatement. 
The Plaintiff confeſſes the Seiſin of James, but that he deviled 
it to Elizabeth in Fee, and makes a Title under her, abſq; hoc that 
ſhe was ſeiſed by Abatement; and upon a Demurrer, the Replica⸗ 
tion was held ill, becauſe the Plaintiff had made a good Title be- 
foze the Deviſe to James; and ſo need not traverſe the Abatement. 
The Chief Juſtice held, that the omitting ofa Traverſe where ne- 
ceſſary is Matter of Subſtance,and the concluding with hoc pararus 
eſt verificare, when it ſhould be Et hoc per' quod inquiratur per partiam. 
oꝛ de hoc ponit' ſuper patriam, 0M vice verſa, i8 Matter of Subſtance, 
and the wanting a Traverſe is of the ſame Nature; and here the 
Traverſe of the ſole Seiſin is necefſary, becauſe tt is iſſuable; 
And of the ſame Opinion were the other Judges (abſence Ellis) 
and therefoze Judgment was given to2 the Defendant. OP 
FE, ion 


— 
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Wilſon 3 5 Ducket. 


"JF" Reſpaſs fo2 taking of his Coꝛn; the Defendant pleads Not- Diſtceſs 
I. Guilty to all but 360 Sheaves made into Stacks, which not good 
the Defendant diſtratned fo2 Rent and Services in Arrear and of Corn in 
due to him. The Plaintiff demurs, fo2 that they could not be Shocks. 

diſtrained in Sheaves : A Diſtreſs of them is lawful Damage 
feaſant, oꝛ in a Cart fo2 Bent, but not here. 


Per Jones; Serjeant, it is naught, becauſe nothing is to be di- Ex parte 
trained, but what may be known and returned in the ſame Con⸗ Quer. 
dition as when taken; and therefoze a Replevin will not lie of 
Money out of a Bag oz Cheſt, and in this Caſe the Com can- A nered bs 
nat be returned in the ſame CoMition, becauſe a great deal stat. 2 rd 
may be loft in the carrying of it Home, 18 H. 3.4. 2 H. 4 15. & Mar. 
22 E. 4. 50. It H. 5.14. x laſt. 47. Roll. 667, pl. x7. And of that 

Opinion was all the Court, | 


Curtis verſus Bourn. 


FP Waſte, one Tenant in Common baings an Acton of Waſte ent in 
1 alone; and the Queſtion upon the Pleadings was, Whether omen 
he hould nat have joined with his Companton; and foz an Au- need not 
thouty that they ſhould join in this Aﬀtton, Scroggs, Serjeant, cited ; - 
Rolls Abr 2 Parr 825. pl. 11. where it is lain, That if a Rever- ic of 
Aon be granted to Two, and the Þeirs of one of them, yet they afk 
muſt join in an Adion of Waſte. = EL N ; 


But it was anſwered by Pemberton, Serjeant, That Ralls cited 

that Caſe in his Abridgment out of the 1 Inſt. 53. which ſa men 

to be the Opinion of my Low Coke, grounded upon the Autho- 

rities there cited in the Margin, which he ſaid did not war- 

rant any ſich Opinion. 

_ The Difference upon the Books is, where Tenant in Com- 

mon demands an Intirety, the TUrit ſhall abate ; and therefoze 

in the Caſe of Hill and Hart, where the Plaintiff had only a Cro. Elis. 

third Part of a Reverſion in Common, it was held he ſhould 57 

not have an Ackion of Taſte alone, becauſe it would be very Co. Lit. 

Inconvenient that the third Part ſhould be delivered in Ere- 197: b. 

cution. | | art La 
'Tis 
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Co. Lit. 198. 
Yelv. 161. 


Tis FEY they ſhall join in the Perſonality, where Damages 
are to be recovered, but they ſhall always ſever in the Reality; and 
therefoze in this Cale, Taſte being i mixt Action, and ſavour- 
ing of the Reality, that being the moze wozthy, dzaws over the 


- Perſonality, with it, and therefoze the Aﬀion by one alone is 
good; but it they had made a Leaſe fo2 Pears, then they ſhould 


have joined in an I of Waſte : _ of that DET was 


9 55 up * Court. 


Tout pr 
priſt, no 


good Plea 


after Im- 
parlance. 


Cro. Jac. 627. 


chutra. 


Anonymus. 


9 E Dueftion was, TUhether Tout rempus priſt was a good | 
Plea, after a general Jmparlance ? - - 

And it was inſiſted fo2 the Plaintiff, That this Plea was re- 
pugnant, becauſe the Jmp _ pꝛoves the contrary. 

Tis true, in an Action Debt upon a Bond, ſuch Plea is 
good after an Imparlance, becauſe tis to ſave the Penalty; 
and tis held in Dyer f. 300. b. That Uncore priſt alone, with- 
out ſaying Tout temps, in ſuch Caſe is good, though Leonard 
the Cuſtos Brevium, and who was a Learned Man, was there of 
another Opinion. 

But when a ſingle Duty is demanded, and the Party is inti⸗ 
tuled to Damages fo2 Mon⸗payment, in ane Caſe he Plea of 
Tour temps priſt is not good, 


And though it was objefed, that the Difference is, That the 
Dekendant after Jmparlance ſhould not plead any Thing con⸗ 
traryto the Matter in the Declaration to which he had imparted; 
as Baſtardy to an Action bꝛaught by an Heir, &c. Pet the Court 


were all of Opinion, That the Plea was not good, becauſe tis 
inconſiſtent with the Imparlance; fo2 petit licentiam interloquen- 


di, is no moze in Engliſh than fo2 the Dekendant to ſay, 1 will 
take Time, and reſolve what to do; which [S-Lontrary, to be always 


ready. 


D E 


Termino Sancti Hill. 


Anno 27 & 28 Caroli II. in Communi Banco. 
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na 
— 


Sbbis verſus Bird & aljos. 
N an action of Trover and Converſion; the Plaintiff declared The De- 
fo2 taking 600 Load of Dar. fendant 


The Defendant pleads, That the Plaintiff never had anp concludes 
Thing in the ſaid 600 Load of Dar, niſi conjunctim & pro in Abate- 
in diviſo, with Two others, and ſo concludes in Abatement. ment, it 
ThePlaintif replies, That J. S. was ſeiſed in Fee of a Cloſe, ſhall be in 
in which this Oar was digged; and being ſo ſeiſed, he died; his Electi- 
after whoſe Death the ſaid Cloſe deſcended to A. and B. his on to have 
Two Daughters and Co-heirs; and that the Plaintiff mar- it taken in 
ried one of them, and the other was allo married: And ſo the Bac 
Plaintiff and the other Pusband, and their Wives, were ſeiſed ,,_. Rep: 
in Right of their ſaid Wives of this Cloſe. 3 
That afterwards, and bekoze the Action bꝛought, 2000 Load 
of Lead Dar was digged out of the ſaid Cloſe, and laid there 
in Þeaps; and then a Partition was made by Deed of the laid 
Cloſe and the Dar, and roo0 Load was allotted to one Sitter 
and her Pusband, and the other o Load was allotted to the 
Plaintiff, per quod he became ſolus Poſſeſſionat of the ſaid 100 
Load in feveralty; and being fo poſſeſſed, the Defendant found 
600 Load, Parcel of the ſaid 1000 Load, and converted it, 
Abſque hoc that the Plaintiff had any Thing after the Parti⸗ 
tion conjunctim with any other Perſon, 
Che Defendant rejoing, That at the Time of the Tonverfin 
I Plaintiff ha nothing but Conjunctim with the other, as be- 
for... 
f vemurred, fo2that the Oefetidiint ouffht to Fx 
— ure ear ; fo2 though the PoſeMon wisJortit, Ee pas 
the Partition hav made ft made it ſeveral, by which the joint No" 
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wag confeſſed and avoided, and therekoze the Traverſe good; 


like the Rule laid down in my Loꝛd Hobart 104. in Digby and 
Fitzherbert's Caſe, Treſpaſs, tali die; the Defendant confeſſes 


it, but pleads a Releaſe of all Actions, and traverſeth all Trel⸗ 


- paſles after ; ſo here the Plaintiff hath traverſed the joint Poſ- 


ſeſſion after the Partition. | EE: 

2. The Rejoinder is a Departure from the Plea; which is, 
that the Plaintiff never had any Thing but jointly with others ; 
and the Rejoinder is, That at the Time of the Converſion he 
was jointly poſſeſſed ; which is a manifeſt Difference in Point 
of Time, and ſuch as will make a Departure, 33 H. 14. Bro. 


Departure 28. 13. 


Ex parte 
Def. 


It was argued by Serjeant Hopkins fo2 the Defendant, That 
the Replication was not good; ko the-JIlatntiff therein had al- 
ledged a Partition by Deed, and doth not fay, hic in Curia Pro- 
lar: And in all Caſes where a Pan pleads a Deed, by which 
he makes himſelf either Party oꝛ Puy, he muſt pꝛoduce it in 
Court: As where the Defendant juſtifies in Treſpaſs, that be- 
foze the JIlaintiff had any Thing. Dne Purfrey was ſeiſed in 
Fee of the Place where, &c. And by Indenture, &c. demiſed 


it to Corber, excepting the Wood, &c. Habendum fo2 the Life 


of Ann, and covenanted quod licitum foret fo2 the ſaid Corber ta 
take Houſe-boot, &c. That he aſſigned his Intereſt to Ann, 
and that the Defendant, as her Servant, took the Trees; and 
upon Demurrer the Plea was held naught, becauſe (though a 
Servant) having juſtified by fozce of a Covenant, he did not 
ſhew the Indenture, 2 Cro. 291. Purfrey ver/us Grimes. 6 Rep. 


Bellamy's Caſe. | 


It a Thing will paſs without a Deed, yet if the Party pleads 
a Deed, and makes a Title thereby, he muſt come with a * Pro- 


fert hic in Curia. | | | 

As to the Dbjection, That there was a Departure, he argu⸗ 
ed to the contrary: Fo2 the Oefendant in his Vejo inder inſiſfs 
only on that which was moſt material; and the Plaintiff in his 
Replication had given him Occaſion thus to rejoin; and though 


he had left out ſome of the Time mentioned in the Bar, yet 


Judgment. 


that would not hurt the Pleadings, becauſe a fair Iſſue was 
tendꝛed; fo2 if at the Time of the Converſion he was jointly 
leiled, he could not be entituled to the Action alone. 


And afterwards, in Triaity-Term following, the Chief Jtt- 
ſtice delivered the Opinion of the Court, That the Jolea was 


good in Bar, though pleaded in Abatement, and the Defen- 
I ST | 18 dant 


— 
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dant hath Election to plead either in Bar oz Abatement; the Na- 

ture of a Plea in Abatement, is to entitle the Plaintiff to a 

better Writ; but here the Defendant ſhews, that the Plaintiff 

hath no Cauſe of Aﬀioh., and ſo it thalt be take td be in Bar: 

And it hath. been erp2eſly reſolved, That where the Plea is in 
Abatement, if it be of Neceſſity, that the Defendant muſt diſclofe 
Matter of Bar, .he. ſhall have his Eleftion to take it either by 
way of Bar o2 Abatement, 2 Roll. Rep. 64. Salkil verſus Shilton. 


So where Waſte was bꝛought in the Tener, the Tenant pleads 

_ a Surrender to the Leſſoz, and demands Judgment, if he ſhould 
be charged in the Tener, becauſe it ſhould have been in the Te- 
nuit, and this was held a godd Plea, 10 H. 7. 11. TUhereupon 
Judgment was given fo2 the Defendant; the Chief Juſtice at firſf 
doubting about the Departure, and adviſed the Plaintiſf ta wave 
his Demurrer, and to take Ilſue upon Payment of Coſts. 


Daws verſus Harriſon. 

1 Plaintiff intitles himſelf as Wminiſtratoz to Daws, and Admini- 
ſhews that Administration was granted to him by the ſtration 
Official of the Biſhop of Carliſle, but did not alledge him to be pleaded, 
Loct iſtius Ordinarius; Ani . 1 and not 
i 8 3 ei 
Jones, Serjeant, demurred to the Declaration, becauſe it did , inar ius, 
not appear that the Official had any Jurtsdifton, Pl. Com. 277. a. good. 

31 Hl. 6. 13. Fitz. Judg. 35. 22 H. 6. 52. 36 H. 6. 32, 33. Sed non 

allocatur. F92 the whole Court were of Opinion, That the De- 
claration was good, and that he ſhall be intended to have Juriſ -. 
dicklon; but if it had been in the Cale of a Peculiar, it cannot Cro ac. 556. 
be intended that they have any. Authoꝛity, unleſs ſet fozthi And alm 97. 
ſo Judgment was given fo2 the Plaintiff. EI 2 


Maſon verſus Cæſar. 


M Treſpaſs fo2 pulling down of Hedges, the Defendant Commo- 
4 pleads, That he had Right of Common in the Place ner may 
Where, &c. and that the Hedges. were made upon his Common, abate 
ſo that he could not in ea parte enjoy his Common in tram amplo Hedges 
modo, &c. and ſo juſtifies the pulling them daun. made up- 
And they were at Jflue, whether the Defendant could enjoy the on his 
Common in tam amplo modo, * and there was a Qerdit fo? Oe Common. 
1 85 | e- 
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5 Rep. 100. 


9 Rep. 55. 


2 Cro. 195, 


229. 


2 Inſt. 88. 


Verdict 
cured a 
bad De- 


claration. 
2 Ven. 29. 

1 Ven. 93. 
328. 


*Velv. 106. 
Drury ver- 
Jus Dennis. 
Sid. 376. 


Defendant, and Judgment being ſfayed”till moved on the other 


Dlde. 


Scroggs, Serjeant, moved in Arreſt of Judgment, becauſe the 
Plea was ill, and the Jſſue frivolous ;' foꝛ 'tis'impoſſible that he 
thould have Common where the Hedges are: And therefoze the 
Defendant ought to have bought an Aﬀton upon the Caſe, oz a 
Quod permittat. He cannot abate. the Hedges, though he might 
— pulled down ſo much as might have opened a Way to his 

ommon. 323 5 

The Low hath an Intereſt in the Soil, and a Commoner hath 
no Authoꝛity to do any thing but to enter and put in his Beaſts, 


and not to thꝛom down Quick-Set Hedges, foz that is a Shel- 
ter to his Beaſts. e 


But the Court were of Opinion, That the Defendant might 
abate the Hedges, fo2 thereby he did not meddle with the Soil, 
but only pulled down the Eretton; and the Book of 29 E. 3. 6. 
was expꝛeſs in this Point. Vide 17 H. 7. 10. 16 H. 7. 8. 33 H. 6. 
31. 2 Aſſ. 12. And nothing was ſaid concerning the Plea, and 


fo the Defendant had Judgment. LY 


Hocket and his Wife, verſus Stiddolph and his Wife. 


IN an Aﬀion of Aſſault and Battery bꝛought by the Plaintift 
JI and his TUife, againſt the Defendant and his Mike; the Ju⸗ 

ty found quoad the beating of the Plaintiff's Wife only, that 
the Defendants are gutity, and quoad reſid' they find fo2 the 

Defendants. . 


And it was moved in Arreſt of Judgment, by Scroggs, Ser- 
jeant, That the Declaration is not good, becauſe the Husband 
* joins with the TUife, which he ought not to do upon his own 
ſhewing; fo2 as to the Battery made upon him, he ought to 
have bꝛought his Action alone; and the finding of the Jury will 


not help the Declaration, which is ill in Subſkance, and there⸗ 


upon Juvgment was ſtayed; but being moved again the next 
Term, the Court were all of Opinion, That the Declaration 


was cured by the Uerdit, and ſo Judgment was given fo2 the 


Plaintiff, 


Good» 


Fill. 27 & 28 Car. II. in Communi Banco. 


* * 
29392 N 
5 I . 
1 1 #>.53 J EB © 4 
« * * 5 


Goodwin 4 tam, Ge, verſw Bucher. = 


N Infomation was bought upam the Statute of 32 H 8. Buying a 
cap. 9. made againſt Buying pretended Titles, which gives pretended 
a: Foxfeiture of the Ualue- of the Land purchaſed ; unlels the Title. | 
Seller was fn Poſſeſſion within a Pear denen the Sale, Lone 


After Qerdii fo2 the Plaintif, it was moved in Arreſt of Judg: 
ment by Serjeant Barrell, becauſe the Jnkoꝛnation had ſet fo2th 
the Right ok theſe Lands purchaſed to be in J. S. and that te 
Son of J. N. han conveyed them by general Wowb,'-as veſcend- 2 Andcrl-37- 
ing from his Father; which Title of: the 'Son;*the'Defendant 
bought; whereas, if in Truth the Title was in). S. then nothing 
deſcended from the Father to the Son, 5 and fo the Defendant 
bought nothing. a 837; 
Sed non A llocatur; for if ſuch Conftruiion could be alloue ev 
there could be no Buying of a pretended Title within the Statue, 
unleſs it was a good Title; but when *tis ſaid, as here, That 
the Defendant entred and claimed Colore of that Gzant o2 Con- 
peyance, which was void, vet 2777 munen wn Staverte: , ſo the 
IT hav bs Judgment, - ING ble HE 


3 427 40 E of 
Bog f 4 4 


Wine verſus Rider & Fa. an 1 


TT Reſpaſs againſt Five, Quare china enſign and "took Traverſe 
F. Fiſh out of the Plaintiff's Several and Free⸗Fiſher r immate- 
Four of them pleaded Not Guilty, and the Fifth-juſfified;- fo? cial. 
that one of the other Defendants is ſefſed in Fee of a Cloſe ad- 
joining to the Plaintiff's Cloſe; and that he and all thoſe, -&c. 
have had the ſole and ſeparate Fiſhing in che River which runs 
by the ſaid Cloſes, with Liberty to enter into the Plaintiff's 
Cloſe to beat the Mater, fo2 the better carrying on of the Fiſh- 
ing; and that he as Servant to the other Defendant, and by 
his Command, did enter, and ſo juſfified the Taking, abſque hee 
that he is guilty aliter vel alio modo. 

The Plaintiff replies, That he did enter de Injuria ſua pro» 
pria, abſque hoc, That the Defendant's Maſtet hath the ſole Fir 


ing. 


The Defendant vemurs; and Newdigate, Serjeant, argued Ex parte 
fo him, That the Juſtification 22 good, foz when he had m_ 4 Def. 
oc 
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Ex parte 


Quer. 


2 Cro. 372. 


Curia. 


local Jiiſtificatioit, he muſt traverſe both befoze and after, as 
he has done in this Cale. , | 

2. The Plamtiff's Replication is if, fo2 he ought not to 
have waved the Defendant's Traverſe, and fozce him to accept 
of another from him; becauſe the firſt is material to the Pſain- 


tiff's Title, and he is bound up to it, Hob. 104. 


3. There was no Occaſion of a Traverſe in the Replication; 
fo2 where a Servant is Defendant, de injuria tua propria is good, 
with the Traverſe of the Command. 


But on the Plaintiff's Side, Ser jeant Baldwin held the De: 


kendant s Ttaverſe to be immaterial; fo2 having anſwered the 
Declaration fully in alledged a Right to the fole Fiſhing, and 


- an Entry into the Plaintiff's Cloſe, tis inſignificant afterwards 


to traverſe that he is Gutlty aliter vel alio modo. 


Chen the Matter of the Plea is not good, becauſe the Defen: 
dant juſtifies by a Command from one of the other Defendants, 


who have alt pleaded Not Guilty, and they muſt be Guilty if 


they did command him, ko a Command will make a Man a 
Treſpaſler, ES Wn N 

The Coutt wete all of Opinion, That Judgment ſhould be gi⸗ 
ven fo2 the Plaintiff: Foꝛ as to the laſt Thing mentioned, which 
was the Matter of the Plea, they held it to be well enough; fo2 


* Mires and the * Servant ſhall not be ouſted of the Advantage which the 


Solebay, 
Poſt. 


Law gives him by picaving' his Malter s Command. 
Then as to the Replication tis good, and the Plea is naught 
with the Traverſe; fo where the Juftification goes to a Time 


and Place not allevged by the Plaintiff, there muſt be a Tra- 


verſe. of both. | . | 
In this Caſe the Oefenvant ought to have traverſed the ]lain- 
tiff's free Fiſhing, as atledged by him in his Declaration, which 


he having omitted, the Plea fo? that Reaſon alſo is ill, and ſo 


Judgment was given foz the Jlaintiff, 


— tt 2 D ee EINE 


DE 


VVV 
| Termino Paſchæ, 
1 = Anno 28 Car. II. in Otto Tt . 


ix. 2 8 pe * — "FS 12 * | £ : > ; ; # 
6 
* 


P | 


viz. There were Lands which re vera were not Parcel of a puted 
Manon, and pet were reputed as Parcel. Lands ſhall 
A Gzant is made of the Mano2, and of all Lands repy- paſs under 
ted Parcel thereof; and whether by this Gzant, and by theſe Ge- General 
neral Moꝛds, thoſe Lands would paſs which were not Parcel Words. 
of the Banoz, was the Queſtion 
This Term the Lod Chief Juſtice delivered the Opinion of poſtea. 
the Court, That thoſe Lands would paſs; and they grounded Cro. Car. 
their Opinions upon Two Authozities in Co. Entr. fol. 330, 384. 8. 
The King verſus Imber & Wilkins. 8 
Ik the Jurp had kound that the Lands in Queſtion had been re: 
duted Parcel ot the Wanoz, it would not have paſſed had they 
found no moze; becauſe the Reputation ſo found might be in: 
tended a Reputation fo2 a ſmall Time, ſa reputedby a few, oz by 
ſuch as were ignoꝛant and ungkilful. 1 
But in this Cale tis found, that not only the Laws were 
reputed Parcel, but the Keaſon why they were reputed Parcel; 
fo2 the Jury have found that they were konnerly Parcel of the 
MPanoꝛ, and after the Diviſion they wers again united in the 
Poſſeſſion of him who had the Banoz, which being allo Copy- 
hold, have ſince been demiled by Copy of Court-Roll,. together 
with the Manoꝛ; and theſe were all great Parks of Reputation, 
and therefoze Judgment was given that the Lands did well paſs, 
2 Roll. Abr. 186. Dyer 350. | 


ö 

| 
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[ "iz. There Uerdit in Efettmen it, the Cale was this: Where re- 
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Wakeman verſus Blackwell. 


Uare Impedit. The Caſe was, The Plaintiff entituled him 
ſelk to an Advowſon by a Retovery ſuffered by Tenant in 
Tani; in pleading of which Recovery* he alledges Two to be 
Tenants to the Przcipe, but doth not ſhew how they came to be 
ſo, oꝛ what Conveyance was made to them, by which it may ap⸗ 
pear that they were Tenants to the Præcipe; and after ſearch of 


Paꝛecedents as to the Fon of Pleading of Common Recoveries, 


the Court inclined that it was not well pleaded, but delivered 
no Judgment. Been. 2 


juſtificati- 
on where 
good. 


Annorum adtunc & adhuè ventur'; and being ſo poflefled, the 


nen 
*14 <8 4 - & 


| Searl verſus Bunion. 


* 


TA. Treſpaſs fon taking of his Cattle; the Oeterdant pleas, 
That he was poſſeſſed or Blackacre pro Termino Diverſorum 


* 


Plaintiff's Cattle were doing Damage, and he diſtrained them 

Damage feaſant, ibidem, und ſo juſtiſies the Taking, Ke. 
The Plaintiff demurs, and äſſigns ſpecially fox Cauſe, That 

the Defendant did not let fo2th particularly the Commencement 


ok the Term of Pears, but anlp that he was poſſeſſed of an Acre 
ko a Term ok Years to come; and regularly where a Man 


the particular Time ok the Commeni 
the Plaintiff may reply ta it. 


Che Chief Juffice; and the whole Court held, That the Plea 


Curia. 


+ © 


makes a Title to a particular Eſtate, in pleaving he muſt ſhet 
cement of his Title, that 
BEERS M. Ag 8 l a 2 2 I * 5 | 


* 


was good upon this Difference, where the Plaintiff brings at 
Action fo2 the Land, oz doing of a Treſpaſs upon the Land, he is 
ſuppoſed to be in Poſſeflion; but ik he will juſtiky by Uertue of 


any particular Eſtate, ' he muſt ſhew the Commencement of that 


* Yelv. 75. 
Cro. 3 | 
- Re 
Con. Lut. 


1492. 


Eſtate, and then ſuch Pleading as here will not be good. 
But when the Batter is collateral to the Title of the Land, 
and fo2 any thing which appears in the Declaration the Title 


map not come in Queſtion, l luch a Juftification as this will be 


gooddz. : 3 | h 

In this Caſe no Man can tell what the Plaintiff will reply; 
'tis like the Caſes of Juducements to Actions, which do not 
require ſuch Certainty as is neceſſary in other Caſes. 


Sa 
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So where an Aon is bꝛaught fo2 a Nuſance, and he intitles 
| Himſelf generally, by ſaying he is Poſſeſſionat' pro Termino Anno- 
rum, tis well enough, and he need not to ſet fo2th particularly the 
Commencement, becauſe he doth not male the Title his Caſe; 
fo2 which Reaſon, Judgment was given fo2 the Defendant. 


Croſier verſus Tomlinſon Executor. 


N an Afton on the Caſe, the Plaintiff declared, That the Statute of 
Defendant's Teſtatoꝛ being in his Life-time (viz. ſuch a Day) Limitati- 
indebted to the Jlaintiff in the Sum of 20 |. foꝛ ſo much Money ons of Per- 
befoze that Time ta his Ale had and received, did aſſume and p2o- ſonal Acti- 
mile to pay the fame when he ſhould be thereunto required; and ons ex- 
that the Teftato2 dib not in his Life-time, no2 the Defendant tends to 
ſince his Death, pay the Money, though he was thereunto required, Inaebitatus 
The Defendant. pleads, That the Teſfato2 did not at any Aumpſit. 
Time within Sir Years make ſuch ÞP2omiſe. - 
The Plaintiff replies, That he was an Jnfant at the Time of 
the Pzomiſe made, and that he came not to full Age till the Year 
1672. and that within Sir Years after he attained the Age of 
One and twenty Years he bꝛought this Action, and ſo takes Ad- 
vantage of the ]Þ2omiſe in the Statute of * Limitations, that 2: Jac 
the Plaintiff ſhall have Sir Years after the Diſability by Jn- © „ 
fancy, Coverture, &c. is removed. | 


And the Defendant demurred by Serjeant Rigby; and the Rea- Ex parte 
ſon of his Demurrer was, becauſe in the ſaid Pꝛoviſo Aﬀtons on Def. 
the Caſe on Aſſumpſit are omitted. 
This M was made fo? quieting of Eſtates, and avoiding of 

Sutts, as appears by the Pꝛeamble, and therefoze ſhall be taken 
ſtrickly; there is an Enumeration of ſeveral Actions in the Pꝛo⸗ 
viſo, and this is Caſus omiſſus, and ſo no Benefit can be taken 

Jn a Crit of Erro2 upon a Judgment bꝛought 4 Car. 1. in 

the Court of Windlor, the Judges held, That an Afton on the , C. 
Caſe fo? * flandering of a Man's Title is out of this Ack, be- .; 357 3 
cauſe ſuch an Aftion was rare, and not bzought without Special 535. 
Damages: But Hide, Chief Juſtice, doubted, x Cro. 14:. Debt upon 

The Law-Wakers could not omit this Caſe unadviſedly, be. Fefe Sou 
cauſe tis within thoſe Sozts of, Aﬀtions enumerated by this Ack. tute, 1 Sand 
This Pꝛomiſe was made to the Plalntiff when he was but a 37. Bur an 
Day old, and it would be very hard, now after ſo many Pears, Action tor 


A 


to charge the Erecutaz, — ul | 
So is Debt for not ſetting out of Tythes; for theſe are not grounded upon any Contract. 


Cro. Car. 513. Hut. 109. 
5 But 
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Ex parte 


Quet. 


But Turner, Serjeant, irgued, That though an Indebirat 
Aſſumpſit is not within the expꝛeſs Moꝛds of the Pꝛoviſo, vet 
tis within the Intent and Meaning thereof; and ſo the Rule is 


taken in to Co. ror. in Bewfage's Caſe, Quando verba ſtatuti 


ſunt ſpecialia, ratio autem generalis, ſtatutum intelligendum eſt ge- 


neraliter. 


And this is a Statute. which gives a General Remedy, and 
the Miſchief to the Jnfant is as great in ſuch Aﬀtons of Indebi-. 
tatus Aſſumpſit, as other Actions; and therefoze tis but reaſon- 
able to intend , that the Parliament which have ſaved. their 


Rights in Debts, Trovers, &c. intended likewiſe, that they 


ould not be barred in an Indebitatus Aſſumplit. © 
In 2 Ander. 55. Smith verſus Colſhil : Debt was b2ought up⸗ 
on a Bond; the Defenvant there pleaded the Statute of the 


5 E. 6. of Selling of ©ffices ; the Wows of which are, viz. That 


every Bond to be givèn for Money or Profit for any Office, or 
Deputation of any Office mentioned in the Statute, ſhall be void 


againſt the Maker. Jn that Caſe the Bond was given to pꝛo⸗ 


cure a Gꝛant of the Dffice, and alſo to exerciſe the ſame: Now 
though this was not within the expꝛels WWows of the Statute, 


pet the Bond was held void; and ik it ſhould be otherwiſe, the 
- BViſchiefs which the Statue intended to remedy would ſtill conti⸗ 
nue; and therefoze the Intent of the Law⸗Makers in ſuch Caſes 


2 Anderſ. 
123, 150. 


Cro Car. 33 
19 H. 8. 115 


* Cro. Car. 


245. 


is to be regarded; foꝛ which Reaſon, if Actions of Indebitatus Aſ- 
ſumpſit are within the ſame Miſchief with other Adions therein 
8 ſuch alſo ought to be conſtrued to be within the ſame 

But he took the Caſe of * Swain verſus Stephens to rule this 
Cale at Bar, in which Caſe this very Statute was: pleaded to 
an Ackion of Trover, and: the Plaintiff replied, That he was be- 


. pond Sea; and upon a Demurrer to the Replication , the 


Court held Trover to be within the Statute, it being named in 
the Paragraph of Limitation of Perſonal Actions, which direfs 


it to be bzought within the Time therein limited; that is to ſay, 


Curia. 
2 Sand. 120. 


and not an Indebitatus Aſſumpſit. 


all Actions on the Cale within Six Pears; and then enumerates 
ſeveral other Actions, amongſt which Trover is omitted, yet the 
Court were then of Opinion, that Trover is implied in thoſe 
Heneral TUows. . | ns: 
And of that Opinion was the Chief Juſtice , and Wyndham 
and Atkins, Juſtices, That upon the whole Frame of the Af, it 


was ſtrong againſt the Defendant; fo2 it would be very ffrange 
that the Platntiff in this Cale might bzing an Aﬀton of Debt, 


When | 
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hen the Stehr of an Act appears to be in a. general Senſe, 
the Law looks to the Meaning, and is to be extended to pacti- 
dcular Caſes within the ſame Reaſon ; and therefoze'they were of 
Opinion, That Actions ot Treſpaſs, mentioned in the Sta⸗ 


tute, are compꝛehenſive of this Action, becauſe tis a Treſpaſs 


upon the Cale, and the Nos of the Peoviſo lave the Infants 
Vight in Actions ol Treſpaſs. © 

And therefoze, though there are not particular cuoms in the 
enating Clauſe; which relate ta this Action, pet this Pꝛoviſo 
reſtrains the Severity of that Clauſe, and reſtoꝛes the Common 
Lam, and.ſo+is to be taken favourably; and this Action being 
within the ſame Reaſon, with other * e N 


er allo to be within the lame Ame 
But Juſtice Ellis poubten; Whether Adtions of: Treſpaſs could 


comprehend Adtions on the Cale; and that when the Parlia- 


ment had enumerated Actions of Trepaſs, Trover, Cafe fo? 
WWows, &. ik they had intended this Aﬀton;:.they would have 
named it; he ſaid he was koꝛ reſtoring the Common Lam as 
much as he could, but doubted; much, whether this Pꝛoviſo 
did help 55 1 : But nee _ Coty N the — 


Dog Sinan ae au. 1 


Orenant. The Plaintiff declares, That by: Janie Where 


made between him and the Defendant, reciting that there Covenants 


were divers Controverſies between them, as well concerning are mu- 
the Right, Title and Occupation ołt Tythes ariſing and renewing tual, and 
upon the Frohold of the Dekendant in T. and upon other where not. 


Lands held by the Defendant; by:a-:Leale foꝛ Pears from the 


Plaintiff,, under the Annual Rent. ot, & c. and concerning the 
Arrearages of Rent due upon. that Demiſe, ag concerning other 


Matters; ko the Determination thereat, the faiv Parties did 


by the ſaid Indenture bind themſelyes; in Conſideration of 12 d. 
given to each other, to obſerve the Arbitration of an Arbitra⸗ ; 


£02, indifferently to be choſen between them, to arbitrate, oz- 

dez and judge between them de & ſuper Præmiſſis; and the 

Dans and Defendant mutually. covenanted todo ſeveral other 
ters. „ 1-5 

That the arbitratoꝛ did thereupon akterwards award, and the 

| Defendant didcovenant with theJlaintif,; That in Conſideration 


of the Plaintiff” 8 ſcaling.and Delivering (at the Defendant's Re- 


queſt) 


— 
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queſt} one Part of a Leaſe faz Years (to the Award annexed). 
fo2 the Rent therein reſerved, That the Defendant thouly pay ſo 
much Mon fo2 the Tythes _. . . | 

That it was alſo awarded by the ſaid Ar bitratoz and the De- 
fenvant did covenant , that he would be accountable to the 
Plaintiff fo2 all ſuch Arreatages of Rent, Tythes, and Com- 
poſition-Yony fo2 Tythes, as ſhould be ariſing and renewing 
upon the ſald Land, c. accowing to ſuch a Ualue per An- 
2 whereof the Dekendant could not lawfully viſcharge him 


f. | ; $ 3 8 

And the Plaintiff avers, That he hath obſerved all the Co⸗ 

venants on his Part, and that the Defenvant hath not obſer: 
1 ved all the Covenants on his Part, and afligns foz Beach, That 
he hath not accounted with him fo2 all Arrears of Tythes and 

Compoſition⸗ Mony fo2 Tythes atiſing upon the Lands in, &c. 

and that he hath requeſted him to account, which he hath re- 


„ 

1 1 g L | _ fuſed. ' | | + 
il =} The Defendant pleads Actio non: o he ſays, That tis true 

11 1 there was ſuch an Jnventure as in the Declaration is ſet fozth 


— _ a Covenant to be accountable as the Plaintiff ha 
declared - > 2 | | | 
But ſaith in cadem Indentura agreatum ſuit ulterius & pro- 
viſum, That the Plaintiff ſhould allow and diſcount upon the Ac- 
| count, all Sums ol Mony fo2 Parſons Dinners at the Requeſt 
1 of the Plaintiff, and fo2 his Concerns laid out and disburſed 
bl by the Defendant, and ſuch other Sums which he had Dire- 
14 ton to lap out; and that ſuch a Day paratus fuit & obtulit ſe & 
adhuc paratus eſt, to account fo2 all Artears of Rent, &c. if 
the Plaintiff would diſcount, &c. | 
- "That ſuth a Day the Plaintiff would not, and often aftet 
refuſed, and yet doth cefuſe to allow upon ſuch Account all 
ſuch Sums of Pony as the Dekendant, at the Requeft and foz 
the Contern of the Plaintiff, had lad out, and this he is req- 


it dy to aver; and then he avers, that after, &. an ſich a Bay 
11 | he vid eppetid ſeveral Sums of Ponp fo? the Plaititiff, which 
1 were jut ann reaſonable to be allowed by the Plaintiff, upon Ac- 
count made by him. | wat 


To this P lea the Plaintiff demurtes, and the Dekendant 
joined in Demürret, which wan argued by Turner Serjeant fo? 
| the Plaintiff, and by Serjeant Seys = the Defendant, 
Ex parte This wa a bav Plea, fo2 tis a Aule in all Law Books, 
Quer. That every iplea dust to anſwer the Batter which is charged up⸗ 
on the Drrendant in the Detlararion, which is not Vone bete, 


; \ 5 p f 
1 t TOY . 

8 ; 
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One covenants to make an Eſtate in Fe at the Coſts of the 
Covenantee; the Covenantoꝛ is to do the Firſt Ack, viz. to let 
him know what Conveyance he will make. 
_ _ The like Cale was in this Court between Twiford and Buck- 
ly, upon an Jndenture of Covenants, wherein One of the Par⸗ 
ties did covenant to make a Leaſe fo2 the Life of the Cove- 
nantee, and foz Two other Lives as he ſhould name, and the 
Covenantoꝛ was to give Poſſeſſion. 3 e 
The Breach aſſigned was, That the Defendant had not made 
Livery and Seiſin, and upon Perkozmance pleaded, the Plam⸗ 
tiff did demur, and upon great Debate it was reſolven that 
the Covenant was not bzoken, becauſe the Plaintiff had not per: . 
fozmed that which was firff to be done on his Part, viz. to 
name the Lives. DO $f es OT 1 00 
It map be objeftet, That theſe Covenants have a Relation 
one to the other; and lo Mon⸗pertoꝛmance of the one, map be 
pleaded in Bar to the other. Ts ihe Fr 
But to that he anſwered, They are diſtindt and mutual Cove: - 
nants, and there map be ſeveral Ackions bzought. againſt each 
other. The Caſe of Ware and Chappel comes up to this Point. Stiles 186, 
Ware was to raiſe 500 Soldiers, and bꝛing them to ſuch a Pozt, 187 | 
and Chappel was to find Shipping, fo2 which he ſited upon the 
Covenant, though the other had not raiſed the Soldiers; foz 
that can be only alledged in — of Damages, and is 
923 | „ 2 | 


ng 
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Ex parte 
Def. 


no Excuſe fo2 the Defendant, and it was adjudged that this was 
not a Condition pꝛecedent, but diſtinif and mutual Covenants, 
upon which ſeveral Aﬀtons might be bought. 

This cannot be a Condition pꝛecedent, fo2 the Defendant 


pleads, & ulterius agreat & —— eſt, that the Plaintiff ſhall 


diſcompt and reimburſe the Defendant ; and here the Tod pro- 
viſum eſt doth not make a Condition, but a Covenant, 1 H. 8. 
14, 15. Bro. Condition 7. 

There is another Fault in the Plea; fo? the Defendant avere; 
that the Plaintiff hath not reimburſed him ſeveral Sums of Yo- 
ny, which is altogether incertain, fo2 it doth: not appear what 
is due, 28 H.8. Dy er 28. 7 Ed. 4. 16. 12 H. 8. 6. a 


But it was argued fo the Defendant, that he need not tra 
verſe the Accompt. : 
As to the Firſt Objefion made, That the Plea is not good, : 
becauſe it doth not anſwer the Declaration, the Rule as to that 
Purpoſe is generally good; but then the Plaintiff muſt tell all 
his Caſe, which if he omits, he muſt then give the Defendant 
Leave to tell where his Omiſfton is. 
Sometimes a Thing which belongs properly to another, may 


be pleaded in Bar oz Diſcharge, to avoid circuity of Aﬀtons; * 


one Covenant may be pleaded to another, x H. 7. 15. 20 H. 7. 4. 
So where the Leflee is to be diſpuniſhable of Waſte, he may plead 
it to a TUrit of Taſte 

The Books note a Difference where the Covenant is One o: 


Two Sententes; fo2 in the Firſt Caſe, one Covenant map be 


pleaded in Diſcharge of another, but not in the laſt, Keilway 34. 
Tis true, if the Second Covenant had been diſtind and inde⸗ 
pendent, it could not have been thus pleaded; but in this Cale 
tis not ſaid, That the Covenanto? fox himſelf, his Executos 
and Adminiſtratozs, doth covenant, &c. but ulterius agreat & 
ptoviſum eſt ;. \o that as tis penned, proviſum eſt makes a Con- 
dition, and then theSenſets, J will accompt, if you will diſcompt ; | 
and ik you refuſe todiſcompt, J cannot be charged, Dyer 6. 
Tis inurilis labor tu make up an Actompt, It the other will 
not allow what he ought, if there be an Annuity pro conſilio im- 
penſo &c. and he will not pay the Bony, the other is not to be 
compelled to give bis Advice, Ficzh. „ Annuity 27. ”— E. 2. An- 


nuit 44. 


The Chief Jultice and thewhole Diner were of Opinion, That 
Judgment ſhould be given fo2 the Plaintiff ; fo2 Arbitrations, 
Hg; and Ats ol — are to be taken ** to the 

Mean⸗ 


8 
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Meaning of the Parties, and Damages are to be given accoꝛding 
to the Merit of the Cale. In this Cafe the Dekenvant is bound 
fo accompt upon Requeſt, and to pay what Mony is due upon 
the Accompt; and *tis an Impertinent Queſtion foꝛ the De⸗ 
fendant to ask him to make Allowance fo2 Parſons Dinners be- 
koze they come to Accompt: CTis as if a Bapliff ſhould ſay to 
His Low, I have laid out ſo much Mony, and 1 will not accompt 
with you unleſs you will allow it; this is a Capitulation befoze- 
hand, and is very inſignificant by Way of Diſcharge, —_ 
They have each a Remedy upon theſe mutual Covenants, and 
the proviſum & agrear' eſt doth not amount to a Condition, but 
ts a Covenant; and Judgment was given accowingly. _ 


© Juffice Ellis ſaſd, he had a Manuſeript Repozt of the Caſe of 
Ware Gy Chappel, which he laid was adjudged upon great 


TRohibition. It was agreed clearly that tio Tythes ought to Tyrhes 
be paid fo2 Baick, becauſe tis Part ot the Soil, and ſo it not to be 


oO 5 . Pidgeons. 
Columbel verſus Columbel. 43 


* oe Plaintiff b2ought an Axion of Debt npon u Bond of Award 
1 . 500 |. The Defendant demands Dyer of the Bond and pleaded 


Condition, which was to oblerve an award of A. B: Arbitratoz, under Scat 


_ invifferently choſen to determine all Manner of Controverſies; and not 
Duarrels and Demands, concerning the Title of rertain Lands, under 
do as the ſaid Award were made and put into Mriting under the Hand not 
Hand and Seal ok the Arbitratoz, &c. and then he pleads, that good. 
the Arbitrato2 made no Award. 
The Plaintiff replies an Award, by which ſuch Things were to 
be done, and ſets it fozth/ (in hæc verba) under the Seal of the 
Arbitratoꝛ. Te 11 OO OE 
The Defendant rejoins, that the Arbitrato2 made no Award 
_ his Hand and Seal accozding to the Condition of the 
ThePlaintiff demurs ; fo2 that the Defendant ought to plead 
the Award under the Þand as well as the Seal of the Arbitratoz; 


foꝛ 


bas ban often adjudged : And it was allo lad that Tythes ſhall paid for 


en 
*1 
* 
” 
F 
of 
#4 
» 
= . 
: ; 
1 
. 
Fo 
3 0 
In 
A 
4 
* 
£3 
v4 
14 
Yo, 
1 
-. 1 
- . 
4 
<< 
py 
— 
* 1 
— 1. 
1 
a; 
o 
13 
1 
* 
15 
7 
77 
WW 
gt 
« 
i; 
1 
2 
_ 
4 
33 
17 
4 
ol 
x 
3 * 
1 
7 
* 
. 
TY 
% 
1 
. * 
» 
8 
1 
4 
* 
85 
1 
3 
9 
th 
þ 
x 


not be paid fo2 Pingeons, unleſs it be by ſpecial Ciffom. Brick or 
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koꝛ when he pꝛoduces it in Court, as he doth by a profert hic in 
Curia, he muſt plead it fozmally, as well as pꝛodute it; and Judg- 
ment was given koꝛ the Plaintiff, | 


Norris verſus Triſt. 


Livery ſe- I a Special Uerdit in Ejetment : The Caſe was, A Dad 
cundum is made to Thꝛee, Habendum to Two fo? their Lives, Re: 
/ormam mainder to the Third fo2 his Life, and Livery and Seiſin is made 
- Charts, tb all Thꝛee ſecundum formam Chartæ. 
where And whether the Livery ſo made, as if they had all Eſtates in 
good. Poſſeſſion, whereas in truth One of them had but an Eſtate in 
Remainder, was good, was the Queſtion. 


On the one Side it was laid by Serjeant Seys, That Poſſeſſion 

in this Caſe was delivered accozding to the Fom of the Dad 

within mentioned, which muſt be to Two fo2 Life, Remainder 

to the Third Perſon, and Livery and Seiſin being only to ac- 

tompliſh and perfet the Common Aﬀurances of the Land, ought - 

to be taken favourably, ur res magis valeat quam pereat ; and 

therefoze if a Feoffment be made of Two Acres, and a Letter 

| of Attomey to give Livery, and the Attozney only enters into 
Dyer t3i. One Acre, and gives Livery ſecundum formam Chartz, both the 

40. - Acres paſs, Coke Litt. 52. a. * 


But on the other Side, Serjeant Maynard ſaid, That there 
was ſomething moze in this Caſe than what had ben openen; 
fo2 there was a Letter of Attomey made to give Livery fo Two, 
and inſtead of doing that, he makes Livery to them all, which 
is no good Execution of his Authozity, and therefoze no Livery 
was made, the Authozity not being purſued. _ ns oe 
As to the Cale in the Firſt Inſtitutes, my Low Coke errs very 
much there in that Diſcourſe ; fo2 in ſaying, That if there be a 
Feoffment of Two Acres, and a Letter of Attomey to take Pol⸗ 
ſeſſion of both, and he maketh Livery of both, but taketh Poſſel⸗ 
fion but of one, and that both paſs, tis not Law; but if the 
Atithozity be general, as to make Livery and Seiſin, and he take 
Poſſeſſion of one, and then makes Livery of moze ſecundum for- 
mam Chartæ, that is good; and this is the Difference taken in 
the Books, 5 Ed. 3. 65. 3 Ed. 3. 32. 43 Ed. 3. 32. 27H. 8.6. 
1 The Remainder-Pan in this Caſe is a mer Stranger to the 
ivery. LIES | | 


There 


„ — 
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There is allo a maniteſt Difference betwarn a Matter of Jntereſf 

and an Execution of an authoꝛity; fo2 in the Firſt Cale, it ſhal 

be conſtrued accoding to the Intereſt which either hath, but an 
Aitthozity mutt be ftrily purlued. 


The Court were all of Opinion, that the Livery iti this Tale Cutia. 
was good to Two for their Lives, Remainder to the Third jÞerſor. 
And the Chief unte ſaſd, That whatever the ancient —— 
were about purſuing Authozities with great Eratieſs and Micets, 
pet this Mattet of Livery upon Endoxſements of Writing was 
eee 
ilp appeared that the y was not purſued at all; dg if 5d. 423 
ft Lecker of Attoꝛney be made to Thꝛee jointly ativſeverally, Tivo , 
cannoterecute it, becauſe they are not the Parties delegated, they 
3 not agra with the Authozity : And Judgment was Fivett ac- 


| Richards verſus Sely. 
T 578 was a Special Uerdi# in Ejectione firmz, fo2 Lands Covenaut 
in the County of Cotnwal : The Caſe was this; viz. made to 
Thomas Sely was ſriſed of the Lands in Queſtion fo2 Life, at- enjoy a 
coming to the Custom of the Manoꝛ of P. and he together with one Copyhold 
Peter Sely were bound in a Bond to a Third Perfoit fo2 the Pay: d 451, in 
ment of 1001. being the pzoper Debt of the land Thomas, who gabe Annum tis 
Peter 4 Counter-bond to ſave himſelf harmleſs, _ a Leaſe, 
And that Thomas being ſo ſeiſed, vid execute a Dad to Peter and ſo a 
a8 d Collateral Security to indempniſie him foi the Payment of Forfeiture. 
this 100 l. by which Old after a Recital of the Counter⸗bond 
given td Peter, and the Eſfate which Thomas had in the Lands, 
he bid covenant, grant and agree fo2 himſelf, his Etetutozs, As. 
miniſtratoꝛs add Aigns, with the ſaid Perer, that he, his Efecutos 
unnd Abminiſftafo2s, chould hold and enjoy theſe Lanbs from the 
Time of the making the ſaid Dad fo2 Seven Pears, and ſo from - 
the End of Seven Years to Seven Years, f62 and vuting the 
In which Derd there was a Covenant, That if the ſafd x00 |. 
- fhould be paid, aud Peter laben harmleſs accoding to the Conti; 
tion of the fafv Counter-bond, then the ſaid Ockd to be void. 
The Queſtion was,UWhether this being in the Cafe of Copyhoty 
Lands will amount to a Leaſe thereof, and ſo mike a Fofeitifee 
of the Copyhold Eftate, there being no Crifton to wiirkant it ? 


This 


— 


80 


— 
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This Caſe was argued this Term by Serjeant Pemberton fox 
the Plaintiff; and in Trinity Term following by Serjeant May- 
nard on the ſame Side, who ſald that this was not a good Leaſe 
to entitle the Lo2d to a Foꝛfeiture. It hath ben a general Rule, 


that the Nod Covenant will make a Leaſe, though the Tloꝛd 


* 3 92. 
98. Noy 14. 
: _ Abr. 
848, 849. 
Cra. Car. 
207. 


Grant be omitted; nay a Licence to hold Land koꝛ a Time with- 


out either of thoſe Mos will amount to a Leaſe, much moze 


when the TUo2ds are, To have, hold and enjoy his Land for a 
Term certain; fo2 thoſe are Wows which give an Intereſt, and 
ſo it hath ban ruled in Tiſdale an Sir William Eſſex's Caſe, which 
is repoꝛted by ſeveral, and is in Hob. 35. and tis now ſettled that 


an Afton of Debt may be bought upon ſuch a Covenant, EE 


And all this is regularly true in the Cale ok a Freehold + But 
if the conſtruing of it to be a Leaſe will-wozkaTrong,' then tis 


only a Covenant o2 Agra ment, and no Jntereſt veſts, and there- 


foze it ſhall never be intended a Leaſe in this Caſe, becauſe 'tis 


in the Caſe of a Copyhold Eſtate ; fo2 if it ſhould, there would 
be a Wrong done both to the Lefſo2 and Leflx ; fo2 it would be a 


Foxfeiture of the Eſtate of the one, and a Dekeating of the Se⸗ 
curity of the other. CE DEE BE pet STEAM Dt. ng 
It has ben generally uled in luch Cales, to conſider what was 


the Intention of the Parties, and not to intend it a Leale againſt 


Noy 128. 


their Meaning, fo2 which there is an expꝛels Authoꝛity, 2 Cro. 172. 
in the Cale ot Evans and Thomas, in which Howel cobenants with 
Morgan to make a Conveyance to him of Land by Fine, pꝛovided 
that if he pay Morgan 100 l. at the End of Thirteen Years, that 
then the Uſe of the Fine ſhall be to the Cogntfſoz, and covenants 
that Morgan ſhall enjoy the laid Lands fo2 Thirt#n Years, and 
fo2 ever after if the 100 1. be not paid. „ 9 
The Aſſurance was not made, and this was adjudged no Leaſe 
fo2 Thirteen Pears, becauſe it was the Intent of the Parties ta 
make an Aﬀſurance only in the Nature of a Yoztgage, which is 


but a Covenant. | 


And this appears likewiſe to be the Intention of the Parties 


here, becauſe in the very Dd tis recited that the Lands are Co- 


pyhold. TR : OD | 
It alſo ſounds direfly in Covenant, fo2 tis that Peter ſhall oz 
may enjoy without the {awful Let o2 Interruption of the Leſſoz, 
All Agra ments muſt be conſtrued ſecundum ſubjectam materiam 
if the Mutter will bear it, and in moſt Caſes are governed by the 
Intention of the Parties, and not to woꝛtk aTirong ; and therefore 
if Tenant in Tail makes a Leale fo2 Life, it ſhall be taken fo2 his 
Own Lite; and pet if betoze the Statute of Catails he made luch 
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Leale, he being then Tenant in Fee-Simple, it had been an Eſtate 
during the Like or the Leſſee; but when the Statute had made 
it unlawful foꝛ him to bind his Heir, then the Law conſtrues it 
to be fo2 his own Life, becauſe otherwiſe it would wok a 
{Urong, Co. Litt. 42. OO 20G ED 
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So in this Cafe it ſhall not amount to a Leate fox the mini- 


feſt Jnconveniency which would follow, but it ſhall be-conftrued 
as à Covenant, and then no Injury is done. 
e ee nne, 03 TRE 1% 11155 
On the Dekendant s Part it was argued by Serjeant Ned 
gate, that though this was in the Cale ot a Copyhold; that did 
not make any Otfference; fo2 the plain Meaning of the Parties 


—— — 


Hob. 276 


* 


Ex parte 
Def. 


was to mate a Leaſe: But mhere the Mods are duubtkütl, and 


ſuch as may apmtt ol divers Canſtructons, whether they will 
amount to a Leale o2-notz there they thall be taken as a Cove: 
nant to pꝛevent a Fozkeitu re.. 
So allo ik they are only Inſtructons, as f a Man by Articles 


— 


the TUo2ds are plain, and can admit ol na Doubt: 


1 Roll. Abr. 


848. 


But fo2 an Authoutty in the Point, the Lady Mountague g * 2 Cro 301. 


Cale was cited, where it was adiudged, That if a Copphower 
make. a Leaſe fo2 a Pear warranted by the Cuſtom, & ſic de 
Anno in Annum during Ten Pears, tis a good: Leaſe fo2 Ten 
Pears, and a Foeiture ot the Cappholn Eſtate, Vide Hill. 
r5 & 16 Car. 2. Rot. 233. the Cale of Holt and Thomas in this 


ſequence a-Foxeiture of the Copyhold, and that à Licence in 


this Caſe could not be ſuppoſed to pꝛevent the Foxeftuce, be- 


caule if that had been, the Jury would have found it, the Mean 
ing of the Parties muff make a Canſtruction here, and that 
— very ſtrong that tis a good Leale; but they gave no Judg⸗ 


YH 8 Wilkinſon 


The Court inclined, That it was a good Leaſe, and by con- Curia : 


— — 
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Where 
the Parties 
ſhall join 
in an A- 


Wiſttinſon verſus Sir Richard Lloyd. 


e Defendant covenanted, that he would not agree foz the 
1 taking the Farm of the Excile ok Beer and Ale fo2 the 
County of York without the Conſent of the Plaintif'and ano- 
ther, and the Plaintiff alone bought this Aitton at Couenant, 
and aftigns fo2 Breach, the Defendant's agreeing fo2 the ſaid 


Qerdit, and ro00]. Damages Piven. Ge een, 3 
am Serjeant penbenen moved im Arreſt of Judgment, fo 
that an Aſtion of Covenant would not lie in this Cate by the 
Plaintiff alone, becauſe he ought to have joined with the other, 

both of them having a joint Interest, and ſo is Slingsby's Caſe; 


 Ertiſy without his Conſent, upon which the Plaintiff had a 


5 Co. It a Bom is made to 'Tiwo jointly and feveraily, they 
muſt both join in an Aion of Debt, ſo here tis a joint Con⸗ 


track, and both muſt be Plaintiffs: So alſo if One covenants 
with Two to pay each of them 20 1. they muſt both join. 


. * +»»*Tig true, in Slingsby's Caſe twas held, it an Aſſurance is made 
ta A. of White-Acre, and to B. of Black-Acre, and to C. of Green- 
Acre, and a Covenant with them and every of them; theſe laſt 
Moꝛds make the Covenant.ſeveral, ' ' ' 
But here is nothing. of a ſeveral Interest, no moze than that 
Dne covenants with Two, that he will not join in a Leaſe 


without their Conſent , ſa that their Jntereft not being divided 
the Covenant: ſhall be entire, and taken accoꝛding to the firſt 


| Wops to be a joint Covenant; and the rather, becauſe i the 


aintiff may maintain this Action alone, the other may bing a 
Second Action, and the Defendant will be ſubjeft to entire Da- 
„ eee eee, 5 


But the Court was of another Opinion, That here was no 

joint Intereft; but that each of the Covenantees might maintain 
an Mion fo? his particular Damages, o2 otherwiſe one of them 
might be Remedileſs ;fo2 ſuppoſe one of them had given his Con- 
ſene that the Deferwant ſhould farm this Excife ,- and had ſe- 
cretly received ſome Satisfaction o2 Recompence fo2 ſo doing, 
is it reaſonable that the other ſhould loſe his Remedy who never 
did conſent? Foz which Reaſon the Plaintiff had his Judg⸗ 


Page 


24 the © —_ 


Paſch. 28 Car. IT. in Communi Banco. 83 


* 


8 


Page verſus Tulſe Mil & alios Vie Midd'. 

ThE Plaintiff bꝛought an Action on the Caſe againſt the Caſe lies 
1 Sheriff fo2 a falſe Return, ſetting fozth, That he ſued a not againſt 
Capias out of this Court directed to the Sheriff of Middleſex, the Sheriff 
by vertue whereof he arreſted the Party, and took Bail fo2 his for return- 
Appearance, and at the Day of the Return of the Writ the She- ing a Cz: 
riff returned Cepi Corpus & paratum habeo, but he had not the Corpus &. 
Body there at the Return of the TUrit, but ſuffered him to 1 
_ eſcape. | 8 | haveo, tho 
The Defendant pleads the Statute of 23 H. 6. cap. 10. and the Party 
ſaith that he took Bail, viz. Two ſufficient Sureties, and ſo let doth not 
vingeatimmge, ce: inn I” appear 

The Plaintiff demurs; and whether this Action lies againſt r Rep. 
the Defendant was the Queſton, who refuſed to p2oceed againſt Fi ,,4 
him by way of Amerciament, oz to take an Aſſignment of the Yarbo- 
Bail⸗Bond. 80 | rough, poſt. 
This Caſe depended in Court ſeveral Terms. It was argued 
by Serjeant Pemberton and Serjeant Coniers fo2 the Plaintiff, 
and by Serjeant George Strode fo2 the Defendant; and Judg- 
ment was given in Ealter-Term in the 29th Pear of this King. 

In the Argument fo2 the Dekendant that this Action would Ex parte 
not lie, it was conſidered, „ Det, 
1 Chat the Common Law was befoze the taking of this 
Statute. | | 

2. Chat Alteration thereof the Statute had made, 

At the Common Law Men were to appear perſonally to an- 
ſwer the TUrit, the Foꝛm of which required it, and no Attomey 
could be made in any Action till Edw. 1. de gratia ſpeciali gave 
Leave to his Subjects to appoint them, and commanded his Judges 
to admit them, 2 Inſt. 377. After the Arreſt the Sheriff m ght tie 
the Party to what Conditions he pleaſed, and he might kep him 
till he had complied with ſuch Conditions, which often ended 
in taking extravagant Bonds, and ſometimes in other Oppꝛel⸗ 
ſions, fo2 Remedy whereof the Statute was made, in which the 
Clauſe that concerns this Cale is, viz. If che Sheriff return upon 
any Perſon Cepi Corpus or Reddidit ſe, that he ſhall be chargeable to 
have the Body at the Day of the Return of the Writ in ſuch Form as 
before the making the Act; fo that as to the Return of the TTrit 
this Statute hath made no Alteration, the Sheriff being bound 
to have the Party at a Day as befoze, 8 

. : M 2 All 
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Cro. Jac. 286. 


*2 Sand. 59, 


144 


I Non. Abr. 
807, 808. 
(ro. Eliz. 
400, 952. 
Noy 39. 
eb * 


Jud. 


Roll. Abr. 
93. pl. 17. 


Oltea. 


Ex parte 


Quer. 


All the Alteration made of the Conimon Law by this Sta- 
tute is, That the Sheriff now is bound to let the Party aut of 
Pꝛiſon upon reaſonable Sureties of ſufficient Perſons, which be- 
foze he was not obliged fo do; and it would be a Caſe of great 
Hardſhip upon all the Sheriffs of England, if they (being com- 
pellable to let out the Party to Bail) ſhould alſo be ſubject to an 
Action fo2 ſo doing, becauſe they have him not at the Day; ſo 
that the Intent of the Law muſt be (when it charges the Sheriff 
to have the Body at the Return) that he ſhould be liable to a 
Penalty if the Party did not then appear, not to be recovered 
by Action, but by Amerciament. 

The Security directed by this Act is to be taken in the She: 
riff's own Mame; tis pꝛoperly his Buſineſs and fo2 his own 
Jndempnity, and therefoze it is left wholly in his Power; fo2 
which Reaſon no Action will lie againſt him fo2 taking inſufficient 
Bail, that being to his own Pꝛejudice, in which the Plaintiff is 
no wiſe concerned; fo2 if that had been intended by the Act, ſome 
]2oviſton would have been made as to his being ſatisfied in the 
ſuffic tency of the Perſons, 

When the Security is thus taken, if the Defendant doth not 
appear at the Return of the Ulrit, the Plaintiff by Amerciaments 
ſhall compel him to bung in the Body, MN to aſſign the Bond, 
either of which is a full Satisfaction, and as much as is required. 

Ik the Sheriff refuſe to take * ſufficient Sureties when offered, 
he is llable to an Action on the Caſe at the Suit of the Defen: | 
pant fo2 his Refuſal; and it would be very unreaſonable to entoꝛce 
him to have the Party in Court at the Return, when he is obli⸗ 
ged under a Penalty to let him at large. 

This Action is grounded upon a falſe Return, when in truth 
there is no Return made, oꝛ if any, tis a very imperfect Return 
till the Body be in Court; and this is the Reaſon why the Court 


will not allow it, but amerce the Sheriff till he make the Party 


appear; 'tis not like a compleat Return, as a Non eſt inventus, 
82 the Return of Nulla Bona upon à Fi' Fa”. | | 
The Caſe ot Bowls and Laſſels is full in the Point, where lt 
Was adjudged that this Action would not lie, becauſe the Sheriff 
had not done any Thing unjuſtly, but what he was commanded 
to do by the Statute, and therefo2e he is to be amerced if the 


| Defendant doth not appear. 


But fo2 the Plaintiff it was ſaid, That Aten this Action lie 
ge is Remedilels, and that fo? Two Reaſons: 

1. Becauſe the Aſſignment of the Bail-Bond is at the Diſcre- 
tion of the Court, and not demandable by the Plaintiff in ==, 

I | | 2. The 
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2. Che Plaintif hath no Benefit by the Amerciaivents, be- 

' cauſe they go to the King, and in ſome Places are granted to 
Patentees ; nom tis agreed that the Sheriff may be amerced, 
and certainly if an Action be bꝛought againft him he is but in the 
ſame Caſe, fo? ſtill he is td pay: And kit be objeited, that the 

Amerciaments may be compounded cheaper, then the Plaintiff 
hath not ſo good Remedy, no? ts ſo likely to recover his Debt, 
as if the Aﬀton would lie, which would be a greater Penalty upon 
him than the Amerciaments on the Sheriff. 

Neither will it follow, that becauſe the Sheriff may be amerted, 
therefoze no Action will lie againſt him; fo2 in many Caſes he 
may be amerced, and yet an Aﬀion on the Caſe well lie againd 

him at the Sutt ok the Party, 41 A. pl. 12. fol. 2 54. Latch 187, 
That this Aﬀion will not lie is againſt the very End of the 
Sctatute, and the reaſonable Conſtruction thereof in the laſt 
Clauſe, which enads, Thar if the Sheriff return a Cepi Corpus, he 

Mall be charged to have the Body at the Return as before the ma- 

king of the Statute; now befoꝛe this Lam he was liable ta an Action, 

il after ſuch a Return made the Party did not appear, and 
therefoze this Action being grounded upon the Common Law, 
is ſtill pꝛeſerved, ſince no Alteration hereof hath been made by 
this Statute, 

'Tis true, an Action of Eſcape is taken away, but not an Adlon : 
on the Caſe foꝛ a falſe Return, and upon this Difference are all 
the Authouties cited on the other Side, as Cro. Eliz. 416, 621. 
Cro. Jac. 286. Moor 428. and the Caſe of Bowls and Laſſelss. 

And fo2 an Authozity in Point is the Caſe of Franklin and 
Andrews, 2.4 Car. x. where Judgment was given fo2 the Plaintiff 
in an Action bꝛaught fo2 a falſe Return of Cepi Corpus; and 
the Statute pleaded as in this Caſe, It has been objected, that 

Judgment was there given upon the Defect of Pleading, be. 
cauſe the Traverſe was naught; 'tis true, there was a Traverſe, 
abſque hoc quod the Defendant retornavit alicer vel alio modo; 

but that was held good, becauſe it anſwered the falſo alledged in 
the Plaintiff's Declaration: In this Caſe there is no Traverſe, 
but tis confeſſed by the Demurrer that he did falfip and deceitkul⸗ 
ly return Cepi Corpus, and ſo the Plaintiff is at apparent Damage, 
and hath no Remedy without this Action, and the Defendant is 
at no Pꝛejudire, but hath his Remedy over on the Sail- Bond. 


North 'Chief Juftice, Wyndham and Atkins Jultices, held, Judgment 
that the Action would not lie; fo2 when the Sheriff returns Cepi 
Corpus & paratum habeo, though he have him not in Court, tis 
no 


86 {EB Paſch. 28 Car. II. in Cancellaria. 


no falſe Return; fo2 if he hath taken Bail, he hath done what 
by Law he ought to do; if he arreſf a Man in Yorkſhire, the 
Law will not compel him to bang the Party hither to the Bar, 
becauſe of the Charge; if he make an inſufficient Return, neither 
the Party o2 the Court are deluded, becauſe the common Me. 
thod in ſuch Caſes muſt be purſued, by which the Party will 
have Remedy. This Return is true; and Juſtice Atkins held, that 
the Sheriffwas not obliged by the Statute to return only aCepi 
Corpus & paratum habeo, but might return, that he took Bail; 
koz the Statute pꝛovides, that if he return a Cepi Corpus, he 
ſhall be chargeable as befoze, but doth not enjoin him to make 
ſuch Return; the Caſe of Bowles and Laſſels is full in this Point, 
and therefoze Judgment was given fo2 the Defendant. | 


But Juſtice Scroggs was of another Opinion; ſays he, This 

Action being bzought becauſe the Defendant laid he had the Body 
ready, when in truth he had not, was an apparent Injury to the 
Plaintiff, of whom the Statute muſt have ſome Conſideration ; 
fo2 it doth not require the Sheriff to ſap Cepi Corpus & paratum 
habeo, but he muſt make his Return good, o2 otherwiſe thoſe 
lows are very inſignificant; and if the Statute obliges him to 
let the Party to Bail, and nothing moze is thereby intended foꝛ 

the Benelit of the Plaintiff, why doth the Court amerce the She⸗ 
riff, and punith him fo2 doing what the Statute directs? There- 
foe if the Plaintiff brings a Habeas Corpus upon the Cepi, and 
the Defendant doth not appear, the JPlatntiff is then well en- 
tituled to this Action. 


Hollis verſus Carr, in r Cancellaria 


Decree of DE Lam Chancelloꝛ Finch hauing called to his Allftance 

the Execu- Juſtice Wild and Juſtice Windham, to give their Opinions 

tion of a What Relief the Plaintiff was to have fo? the recovering of 6000 1. 

Fine in which was his Lady's Poztion. After thoſe Judges had ſpoken 

Specic. ſhoꝛtly to the Matter, he put the Tale: Viz. The Plaintiff by his 
Bill demands 6000 |. due to him fo2 his Wife's Poꝛtion, with 

 Jntereſf fo2 Non-payment, accowing to the Purpozt of certain _ 

Articles of Agreement, dated in Auguſt x66r. and mentioned to 
be made between old Sir Robert Ch (the Defendant's Father), 
his Lady and Son (the now Defendant), and Lucy Carr his 
Daughter, on the one Part, and my Low Hollis and Sir Francis 
his Son (che now Plaintiff) on the other te | 


The 
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' The Articles mention an Agreement of a Martiage to be bad 
between the ſald Sir Francis Hollis and Lucy Carr, mith Cove: 
nants on the Plaintiff's Side to ſettle a Jointure, &c. and on 
the other Side to pay 60001. and 'tis agreed in the Articles, that 


a Fine was intended to be levied of ſuch Lands, &c. fo2 ſecuring 


the Payment of 6000 l. &Ke. 

e Jes won 2 — —_— did ne- 
ver ſeal cles; the v Carr ſeals and the 
Defendant Marriage. : 

Sir Francis had Iſſue on his Lady Lucy, one Child ſince dead; 
gc Lone ny is likewiſe dean; the Jointure was not. made, no the 

oztion paid. 

_*  Afterwatd, viz. y 1664. an At of. Parliament was made 
fo2 ſettling old Sir Robert Carr 8 Eſtate, whereby the Truſtees 
therein named are appointed to ſell it ko; Payment of Debts, 
and Railing this Poztion ;by which Ait all Conveyances made by 
old Sir Robert Carr, ſince the Pear 1639. are made void, ercept 

ſuch as were made upon valuable Conſiderations; but all thoſe 
made by him befoze the ſaid Pear, with Power of :Revocation 
(if not aitually revoked) are faved;. and in the Pear 1636. de 
had executed à Convepance, by which he had made a Settie- 
ment of his Eſtate in Tail, with a Power of Revocation ; but 
it did not appear that he did ever revoke the ſame. 

The greateſt Part ot᷑ the Lands appointed by this ad of Par: 
liament, to be fold by the Truſtees, are the Lands compaiſey in 
that Settlement; and now, after the Death of Sir Robert Carr, 

the Plaintiff exhibits his Bill againſt the Son, (not knowing 
that ſuch a Settlement was made in the Pear 1636. till the De- 
kendant had ſet it koꝛth in his Anſwer;) and by this Bill he de⸗ 
iced that _= Truftces may TR their Truſt, Ke. and that 


* the FORTS 5 Side it was urged, , That after the Mar⸗ 
: riage there was a Bond given fo2 an Additional Jointure, any 

it was upon that Account that the Defendant was dꝛawn in to 
execute theſe Articles: And if the very Keaſon and Foundatton 


of his entring into them failed, then they hall not bind him in 


Equity; and in this Cate it did fail, becauſe the Plaintiff had 
diſabled Himſelf to make any other Jointure , by a P2e-convey- 
ance made and executed by him, of his whole Eſtate; and if 


this Agreement will not bind him, then this Court cannot en- 


large the:Plaintiff's Remedy, o2 appoint moꝛe than what by the 


Articles is agreed to be done; neither can the Defendant's ſeal- 


— incumbet the nn in Equitp, becauſe the Lands _ 
no 
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not then in him, his Father being Tenant in Tall, and then 


living; and the ſubſequent Deſcent by which the Lands are caff 


upon him, alters not the Caſe, foz- the very Right om de 
ſcends is ſaved'by the Af from being 1905 8 1 


But on the other Side it was argued, Chat tyoiigh the Mar⸗ 
riage did pꝛoceed upon the Dekendant 's Sealing, yet the Allu⸗ 


rance which was to be made, was a pꝛincipal Motive thereunto; 
and it being agreed befoze Marriage, though not executed, it 


was very juſt that he ſhould ſeal afterwatds;. and though the ad⸗ 


ditional Jointure was not made, yet there was no Colour that 


the Defendant ſhould bꝛeak his Articles fo2 that Reaſon; becanſe 
if the Bond be not perkozm d, tis foxfeited, and may be ſued; 


and nothing appeared in the Caſe ot any Convepance made by 


Sir Francis, whereby he had diſabled Himſelf to male an additio⸗ 
nal Jointure, and he hath erpzeſly denied i upon his Dath. And 


though it was objecked, That the Money was raiſed by the old 


Tady Carr, and by the Diretion of the Trustees lodged in the 


Hands of one Cooks, who is become Inſolvent; it was anſwer- 
ed, That there was no P2oof of the Conſent of the Os 
and therefoze this een cannot alter the Cale. 7 


After the Matter thus ſtated 5 the Low Chancelloz delivered 
his Opinion, That the 6000 J. is due to the Plaintiff, Unpaid 
and unſatisfied; fo2 though the Marriage had not taken Etfee, 
pet the Covenant binds the Ocfendant, becauſe a Deed 18 good 


fo2 a Duty without any Conſideration. 


2. The Plaintiff has Remedy againſt the Perſon of the De- 


fendant at Law fo2 this 6000 1. 


3. De has Remedy againſt ſuch ok the Defendant's Lands, | 


which are not compꝛiled in the Settlement made 1636. fo2 as to 


them the Truſtees may be enjoined to execute the Truſt. 
And he delired the Opinions of the Two Juſtices, it any Thing 


moꝛe could be done in this Cale. 


Juſtice Windham was of Opinion, That nothing moꝛe could 
be done, but to One a Decree to enfo2ce the Execution of the 


Truſt. 


And Jultice Wild ſaid, „ That the Plaintiff has his — at 
Law againſt the Defendant, and upon the Af of Parliament 
againſt the Truſtees; but upon theſe Articles no Decree could 


be made to bind the Lands, fo2 that would be to give a much 


better Security than m= Parties had agreed on. But if egg od 
| een 
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been a Covenant in the Articles, that a Fine Hould be levied, 


it might have been otherwiſe ; tis only that a Fine is intended 


to be ehm. 


Put as to that, the Lozd Chancello2 was of Opinion, That 
it was a good Covenant to levy a Fine, fo2 the TWows [Articles 
of Agreement, &c.] go quit though, and make that Clauſe a 
Covenant; but becauſe Juſtice Wild was of another Opinion, 
he deſired the attoꝛney General fo argue thele Thꝛee Points: 


1. Whether this was a Covenant to levy a Fine o2 not? 
2. If it was a Covenant, whether this Court can decree him 
to do it; fo2 though the Party has a good Remedy at Law, yet 
whether this Court might not give Remedy upon the Land ? 
3. Ik it was a Covenant to levp a Fine, and the Court may 
decree the Defendant to do it; yet whether ſuch a Decree can 
be made upon the Pꝛayer of this Bill, it not being particularly 
pꝛayed; fo2 the Plaintiff concluded his Bill, with. pꝛaying Re- 
lief in the Execution of the Truſt, &c. 


In Trinity-Term following theſe Points were argued by Ser- 


jeant Maynard, Sir John Churchil, and Sir John King fo2 the 


Plaintiff; Mꝛ. Attorney and My, Solicitor, and Mz. Keck fo2 the 


Defendant, ail in one Day, and in the ſame Der as named. 


x | ; . 
The Council fo2 the Oefendant urged, That this was no Cove- 
nant in Law to enfo2ce the Defendant to levy a Fine: Tis agreed 
That there is no need of the Tow [Covenant] to make a Cove⸗ 

nant; but any Thing under the Hand and Seal ok the Parties, 


which impozts an Agreement, will amount to a Covenant; ſa 


in 1 Roll. Abr. 518. theſe Moꝛds in a Leale fo2 Years, viz. That 
the Leſſee ſhall Repair, make a Covenant; ſo in the Caſe of 
Indentures of Appꝛentiſhip there are not the koꝛmal TUozs of a 
Covenant, but only an Agreement that the Mater ſhall do this, 
and the Appzentice ſhall do that; and theſe are Covenants: But 


in all theſe Caſes there is ſomething of an Undertaking; as in 


1 Roll. 5 19. Walker verſus Walker. If a Deed be made to another 
in theſe TUo2ds, viz. I have a Writing in my Cuſtody, in which 


W. ſtandeth bound to B. in 1001. and I will be ready to produce 


it; This is a Covenant, fo? there is a pꝛelent Engaging to do 
it, but there are no ſuch Woods here, tis only a Recital, That 


whereas a Fine is intended to be levied to ſuch Uſes, &c. Tig on- 
Ip Introduckive to another Clauſe, without .poſittve o2 'affirmative- 


Wiods, and therekoꝛe can never be ” to make a C_ 
0 5 4 ut 
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2 Fine, in caſe ſuch fhould be levied. 421 Cody Fs 
Ik articles of Agreement are executed in Conſideration of an 
intended Marriage, and one Side covenants to do one Thing, 
and the other Side another Thing; was it ever imagined that 
upon theſe Mods, [Whereas a Marriage is intended, &c. ] that 


2 3 n 


age: And pet there is as much Reaſon fo? the one as the other; 
- therefoze ſince the Parties have neither made noꝛ intended it 
ko a Covenant, tis not neceſſary that it ſhould be lo conſtrued. 
Itk this is a Covenant, the Parties at Common Law could 
only bꝛing an Action of Covenant, and recover Damages fo2 not 
levying of the Fine, and that the Plainttf may do now upon the 
erpreſs Covenant foꝛ Non ⸗ payment of the Money; but then the 


— s 
"5 SO . > 2 
" A - * « — 


this be tried ? 


It may be objefed ,, That every Article ſtands upon its own 
Bottom, and the Title of them (being Articles of Agreement) 
extends to every Paragraph. 33 3 
But as to that, each of theſe Articles is to be conſidered by 

it ſetf.; and every Paragraph begins, viz. It is covenanted, &c. 
which ſhews it was never intended to make it a Covenant, by 
the Title of the Articles, and the rather, becaule tis unreaſon- 


- * — 
re 
? 4 2 
. — 


an Action of Covenant might be bzought to enfoze the Marri⸗ 


Beach muſt be aſſigned accoꝛding to the Mods, viz. That the 
Defendant did not levy a Fine as intended, mho may plead that 


- a Fine was never intended to be levied; and by what Jury ſhall 


but are recited to another Purpoſe, viz. To declare the Uſe of 


able to make ſuch a Conſtructton; fo2 it is not to be ſuppoſed 
that a Man will covenant that a Fine ſhall be levied, as in this 


Caſe, by A. and B. and himſelf, when tis not in his Power to 
compel another. 


2. Adimitting. it to be a Covenant , yet it would be very hard 


to decree the Execution of a Fine in Specie; fo2 the Father of 


the Defendant was alive when he executed the Deed, and the 


_ Father being Tenant in Tail, who never ſealed, the Son could 


have no pꝛelent Right, who did ſeal; and ik Matters had ſtood 
now as then, how could a Court of Equity decree a Fine, by 
which a Right might be extinguithed, but could never be tranſ- 


ferred, and by which no Uſe could be declared? Fo2 though ſuch 


u Fine be good by Eſtoppel, befoze the Tail deſcends to the 


Iſſue; yet no Uſe can be declared thereupon, no2 upon any Fine 
bp Eſtoppel; and there is no Reaſon why Length of Time ſhould 


put the Plaintiff into a better Condition than he was when the 


Articles were erecutev. 


4 
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3. And laffly, ſince here is a particular Relief pꝛayed, in no wiſe 
concerning the levying of this Fine, but only a Reliek in the Exe- 
cution of the Truſt, this Court cannot decree the Dekendant ta 


levy one, it being againſt the conſtant Courſe and Rules thereok. 


But on the other Side it was ſaid by the Plaintiff's Council, 
that the Tos do declare the Intent of the Parties, that a Fine 
ſhall be levied; and tis the Intent which makes the Agreement; 
and where there is an Agreement, an Action of Covenant will lie. 
Ik a Man covenant to do ſuch a Thing in Conſideration of 
u Marriage, and then there is this Clauſe, viz. Whereas it is in- 
tended that he ſhall marry before Michaelmas, that then, &c. cer- 
tainly upon the whole Deed here is a good Covenant to marry 

befoze Michaelmas. 1 
JIgn this Caſe tis covenanted, that 60001. ſhall be paid, and 
that it ſhall be ſecured as herein is after mentioned; then tis de 
clared, that a Fine is intended to be levied fo2 that Purpoſe ; 
this is a good Covenant to make a Security by a Fine. 

But ik the particular Manner how the Security was to be 
made, had been omitted, yet upon the TUo2ds [Covenant co ſecure 
ir], the Court hath a good Sꝛound to make a Dectee to levy a 
Fine, that being the only Tay to ſecure it. 


2. As to the Objeckion, That the Defendant had but a poſſibi- 
{ity of having the Eſtate when he entred into this Covenant, 
(admitting it to be ſo) yet why ſhould that be a Reaſon to hinder 
him from making good the Security when he hath it; if Father 
and Son covenant to make an Aſſurance, the Father who hath 
the Eſtate in Poſſeſſion dies, the Decree muſt then operate upon 
that Effate in the Hands of the Son. | 
3. Here is a general Pꝛayer ko a pꝛoper Relief, in which the 
POT 's Cale is included, and therefoze pzayed Judgment fo? 

The Low Chancelloz, pzeſently after the Arguments on each 
Side, delivered his Opinion, That upon the whole Frame ofthe Ar- 
ticles there was a Covenant to levy a Fine; fo2 wherever thereis 
an Agreement under Hand and Seal, Covenant lics; that in 
this Caſe there was a plain Covenant, if the firſt Article of gi⸗ 
ving farther Security be coupled to that Paragraph of intending 
to levy a Fine, fo? that is the farther Security intended, ſo that 
the Meaning of the Parties runs thus; J do intend to levy a 
Fine, which is fo2 the ſecuring of 6000 l. and this appears to 
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Curia. 


be their Agreement. Now there are many Caſes where TMoꝛds 


N 2 will 


I. 
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5 will make a Covenant, becauſe of the Agreement, when the 
3 — ah general TWozwds of Covenant, Grant, &c. are wanting ; as * 
Ante 8 avg and Paying will make a Covenant, fo2 the Reaſons a- 
Oltea. 
Cook werſus And therefoze the Party having pꝛovided himſelf of real as 
Herl. well as perſonal Security by theſe Articles, he ſaid he would not 
depꝛive him of it; eſpecially when it might be moze Trouble to 
bring an Action of Covenant fo2 the not levying of the Fine, foz 
upon that many Queſtions might ariſe, as who ſhould do the firſt 
23 & c. fo2 which — he detreed the Execution of the Fine 
in Specie. 


DE 


DE 


Term. Sanctæ Trin. 


Anno 28 Caroli II. in Communi Banco. 


* —— 


ir * * — — — — 


Ingram. verſus Tothill. 


Eplevin: The Caſe was; A Man made a Leafe fo2 99 Juſtifica- 
Pears, if A. B. and C. ſhould fa long live, rendzing tion ill. 
an Herriot after the Death of each of them ſueceive- 1 Vent. 314. 
Ip, as theyare all Thee named in the Deed ; the laſt _ 
"x died firſt; and if an Herriot ſhould be paid, was the Aue⸗ 2 85 
N. | 
Stroud, Serjeant, urged that it ſhould not, becauſe the Refer- 
vation is the Leſſoz's Creature, and therefoze ta be taken ſtrong⸗ 
1y ãgainſt him: As if Rent be reſerved to him and-his * Aſſigns, * Per North, 
d to him and his Executoꝛs, the Heir ſhall not have it: So ig Deritee is 
the Authoaity in 33 Eliz. Owen 9. Reddend' to the Leſſor, his Ere- — 11— 
cutoꝛs and Adminiſtratoꝛs durante termino 2 1 Annorum, &c. the Co 
Heir ſhall not have the Rent, becauſe tis not reſerved to him. 3 2 
In this Caſe the Herriot is reſerved if the Thꝛee die ſuccel- N 4 4. 
ſively, and the Leſſoꝛ is contented to truſt to that Contingency, mat im du- 


ran ter mino 


As to this Point, the Court gave no Opinion, but Judgment e ge 
was given fo2 the Plaintiff upon the Pleading, becauſe the De- and his Aſ- 
fendant had juſtified the taking of a Diſtrels, by vertue of a Leaſe ſigns, the 
foꝛ a Term of Pears, if Theee live ſo long, and did not aver "inn _ 5 

that any of the Lives were in being. 13 

2. Þe ſets fozth, That one of them was ſeiſed, and being ſo Latch. 99. 

Ceifed died, but doth not ſay obiir inde ſeiſint, and theſe were held 2 Sand. 367. 
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c ” 4 . 
—_— 4 * 8 * 


— 


94 


Trin. 28 Car. II. in Communi Banco. 


— 


Excepti- 
ons to the 
Count in a 
Formedon 
in Diſcen- 


der. 
Mod. Rep. 
219. 

= Co. 88. 


Dyer 216. 
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Na Formedon in Diſcender : The Tenants by Turner, Set- 
4 — of Council with them, took Theee Exceptions to the 

ounr, 

1. The Demandant (being Bꝛother to the Tenant in Tall 
who died without Jflue) ſets fozth, that the Land belonged to 
him poſt Mortem of the Tenant in Tail, without ſaying, that he 
died without Jſſue ; In the ancient Regiſter in a Formedon, tig 
pleaded, that the Tenant in Tail died without Jſſue, and ſo it 
is in Co. Entr. 254. b. Raſt. Entr. 341. b. quæ poſt Mortem of the 
Donee reverti debeant, eo quod the Done obiir ſine Hærede; all 


the Pꝛecedents are ſo, 9 E. 4. 36. 


2. The Oemandant makes as if there were Two Heirs of one 


Man, which cannot be pleaded, foz he counts that his eldeſt 


Bother was Heir to his Father, and that after his Death he 
ts now Heir, which cannot be, koꝛ none is Heir to the Father 
but the eldeſt Son, and therefoze when they are both dead without 
Iſſue, the next Bother is Heir to him who was laſt ſeiſed, and 
not to the Father, and then he ought to be named, which is not 


Done fn this Caſe, Hern's Pleader, fol. 


*Tis true, in a Formedon in Reverter (the Tail being ſpent) 


the Dono2 ought not to name in his Count every Jfue inhert- 
table to the Tail, becauſe he may not know the Pedigree; and 


therefore tis well enough fo2 him to ſay, quz poſt Mortem of the 
Donee ad ipſum reverti debeant, eo quod he died without Iſſue; 


but in a Formedon in Diſcender, tis pꝛeſumed that the Deman⸗ 


Dant knows the Deſcent, and therekoꝛe he ought to name every 


2 = * any Right did dilcend, Jenkins and Dawſon's Caſe. 
etley 7 

3. The Demandant hath not ſet fozth, That he is Heir of ]. 
bevatten on the Body of his Aike, which he ſhould have done, 
becauſe this being in the Dilcenver he muſt make n Iſſue 


to the Tail. 


Thele Exceptions were anſwered by Setjeant Seys; and as to 
the firſt, he laid, That in a Formedon in Diſcender, he need not to 
ſet foꝛth that the Tenant in Tail died without Jſſue, which he 
agreed muſt be done in a Formedon in Remainder 02 Reverter, 

9 E. 3. 27. Old Entr. tir. Formedon pl. 3. 7H. 7. 7. b. a Cale ex⸗ 


3 
preſs in the Point. 


Ta 
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To the Second Exception he ſaid, That it was no Repug- 
nancy in Pleading to ſay, that Two were Heirs to One Man, foz 
they may be ſo at ſeveral Times, and ſo it appears to be in this 
Cale, ſince tis ſaid Poſt Mortem of his Brother who was Heir, 
To the Third Exception, Tis well ſet koꝛth that the Deman- 

dant was the Jſſtte gf Ingram, begotten of the Body of Jane; 

foz he ſaith his Bꝛother was ſo, and after his Death he was 

2ather and Heir of him, which is impobble to be, unleſs he was 
begotten as afozeſaid; and of this Opinign mere all the Court, Judgment. 
viz. That tis well enough ſet fozth, that the Tenant in Tail 

dien without Ilie; foz if he bad any Childyen alive it cauld not 

deſcenn to the Demandant as Bother and Heir, which he hath 

allenged; and they all agreed the Difference between a Forme- 

don in the Diſcender, Remainder and Reverter. And as to the 

Second Exception, there is no Contradickon to ſay Two are 

-Þeirs to Due tempore diviſo. And the laſt Erception had na 

fozce in it. But then it was obſerved, That the Demandant in 

his TUrit had ſet out his Title after the Death of the Tenant 

in Tail, and in the Count tis only Quæ poſt. Myrtem, &c. But 

to that it was anlwered, it relates to the Writ, and what is 

therein ſhall ſupply the Et cætera in the Count, | 


Woodward verſus Afton in Banco Regis. 


INdebitatus Aſſumplit fo2 10 l. in onen received to the Plain- Joint Ot 
| tiff's Uſe, and upon a Trial at Bar this Term, the Caſe ge for 
upon Evidence was, viz. | g Life ane 

Sir Robert Henly, Pzothonotary ot the Court of King's Bench, to the sur- 
makes a-G2ant of the Dffice of Clerk of the Papers (which of vivor one 
Right did belong to him) unto By, Vidian and . Woodward, conſents 
fo2 their Lives, and the Life of the longeſt Liver of them. that ano- 
Afterwards Pz. Vidian makes a Patol Surrender of this ther ſhall 
' Gzant, and then Sir Robert Henley makes a new Gꝛant to be admit- 
Pz. Woodward and M2. Aſton the Defendant, foz their Lives, ted. tis a 
and fo2 the Life of the Survivoz: M2. Vidian dies, and whether Surrender. 
the Platntiff Woodward ſhould have all the Pzofits of the Ok- 1 Ventris 
ice by Survivozſhip, was the Queſtion. | . 
It was agreed, That this was one entire DAce; and as one 

of them cannot make a Deputy, ſe he cannot appoint a Suc⸗ 
teſſoꝛ. 5 | i YE 

But the Doubt was whether, the Plaintiff had not conſented 
that the Defendant ſhould be taken into the Office, and hay 

agreed to the new G2ant which was made afterwards ; 9 — — | 
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admitted that it he conſented before Pz. Aſton came in, it muſt 
then be found fo2 the Defendant ; fo2 by his Conſent he had 
barred himſelf of his Right and Benefit of Survivozſhip, and 
that by his conſenting. to the new Oꝛant, that in Law was a 


Surrender of the firſt G2ant, and then the Defendant is Jcinte- 


nant with the Plaintiff, and if_{o, his _ 1s not maintain⸗ 


able. 
And upon theſe two Points only it was left to the Jury, who 


. - found fo2 the Defendant. 


Ex parte 


Quer. 


— 


The Evidence to the firff Point was, That when E Vidian 
p2opoſed to the Court that the Dekendant might ſucceed him, 
after ſome Oppoſition and Unwillingneſs in the Plaintiff to 
agree to it; pet at length he declared that he did ſubmit to 
it, and accowingly the Defendant was admitted; but there was 
no foꝛzmal Entry of his Admittance as an Officer, but only 
the Court's ESE 1 85 Caalknt that he ſhould take bis 


Place. 


On the aber it was inſiſted on fo2 the Plaintiff, and 
pꝛobed, That his Submiſſion to the Court was with a Talvo 
Jure, and what he did was reluctante Animo, thinking it was 
a Hardſhip upon him, as he often ſince declared; ſo that it was 
quaſi a compulſoy Content made in Obedience to the Court, 
with whom it was not good Panners in him to contend. 


Several Points were ſtirred at the Trpal; as, 

1. CUhether a Surrender of the Gꝛant of an Dffice by Parol 
was good. f 
2. Whether if a Sꝛant be made of an Dfice, 62 of any other 

Thing which lies in Gꝛant, and the Deed is loſt o2 cancelled, 
the Dffice oꝛ the Thing granted falls to the G2ound, fo? the Deed 
ts the Foundation; and a Caſe was cited in the Loz Dyer; 
Ik there be Two Jointenants, and one cancels the Deed, it hat 
deſtroyed the Right of the other; Quære of theſe Things: : But 
it was agreed, That if Two Men who have one Dffice fo2 their 
Lives, and the Survivoz of them, if one ſurrenders to the 
other, and then a new Gꝛant is made to this other and a Stran- 


ger, he hath debarred himſelf of the Survivorhlp, and he and 


the Stranger are jointly leiled. 


Croſſman 


— 
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Croſſman verſus Str John Churchil. | 


K* a Quare Impedit the Plaintiff's Title was ſet fo2th in his Where an 
Declaration, which was alſo found in a Special Uerdit, Agree⸗ 
That Sir George Rodney was ſeiſed of the Advowſon in Fc, and ment for 
died ſeiſed, leaving Two Siſters who were his Coheirs : That preſen- 
Str John Rodney being alſo one of the ſame Family, andpeetend- tation by 
ing a Right to the Eſtate; fo2 pꝛeventing Suits that might hap- Turns is 
pen, they all enter into an Agrement by Indentures mutually ere- good: 
cuted, by which it was agreed, That Sir John Rodney ſhall holy ? 

ſome Lands in Severalty, and the Coheirs ſhall hold other Lands 

in the like Manner; and as fo2 this Advowlon, a tempozary Dꝛo⸗ 

viſion was made thereof, That each of them ſhould pzeſent by 

Turns, and this was to continue till Partition could be made; 

Then comes an At of Parliament and confirms the Indenture, 

and enafs, That every Agreement therein contained ſhall ſtand, 

and that all the reſt of the Lands not particularly named, and 
otherwiſe diſpoſed by the ſaid Indent@e, ſhould be held by theſe 

Three in Common; One of the Thꝛee, who by Agreement was next 

to Pꝛeſent, grants the next Avoidance (the Church being then 

full) to the Plaintiff, and the Queſfion was, TUhether theſe Thx 

Perſons were not Tenants in Common of the Advowſon ? And 

if ſo, then the Gant of the next Avoidance cannot be good by 

One alone, becauſe he hath not the whole Advowſon, but only a 

Right to the Third Part. | | - 

It was ſaid, That if Tenants in Common had mane ſuch an 
Agreement, it would not have been any Diviſion of their Intereſt, 

koꝛ there muſt be a Partition to ſever the Inheritance. 


The Court were all of Opinion, Thar Judgment ſhould be <,,,;. 

' Riven fo2 the Plaintiff ; fo2 there was an Agreement that there 

ſhall be a Pꝛeſentation by Turns, and therefoze fo: One Turn 

each hath a Right to the whole Advowlon, by Reaſon of the Ack 

of Parliament by which that Agreement is confirmed, and there- 

by an Intereſt is ſettled in each of them till Partition made: 6 Co. 12. 
But this Agreement would have veſted no Intereſt in either of 2 Rolls 255. 
them without an Ac of Parliament to coztobonte it; therefoze 18 355 
there had been no Remedy upon it but by an Action of Covenant, 
_ Caſe was argued Four Times, and not One Authozity 

cited, | 
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For 
Words 
upon the 
Statute of 
2 K. 2. c. 5. 


ones 49. 


— 


The Earl of Shaftsbury verſus Lord Digby. In Banco 
Regis. 5 


c Candalum Magnatum, The Plaintiff declares upon the Sta- 


tute of 2 R. 2. cap. 5. fo2 theſe Wows, viz. You are not 


for the King, but for Sedition and for a Commonwealth, and 


by God we will have your Head the next Seſſions of Parliament. 

After Uerdit fo2 the Plaintiff, and 1000 1. Damages given, 
it ang moved in Arreſt of Judgment, and ſeveral Exceptions 
taken, 5 | 
I. As to the Recital of the Statute, the Wiows of which 


are, That no Man ſhall deviſe any Lies, &c. and the Plaintiff 
fo2 the Nod deviſe had uſed the Latin Wows contrafactio in 


his Declaration, which was very imp2oper, that being to counter- 
keit and not to deviſe ; fo2 it ſhould have been machino oz fingo, 
thoſe are moꝛe expꝛeſſive Wozds of Devile. | 
2. *Tis alledged . Defendant dixit mendacia of the 
Plaintiff, viz, hæc Angli na verba ſequen, and doth not alledge 
that he ſpoke the TUo2ds. 5 | | . 
3. The moſt material Objecion was a Miſtake in the Recital 


of the Statute, the Wows of which are, That none ſhall ſpeak 
any ſcandalous Words of any Dukes, Earls, Cc. the Juſtices of 


either Bench, nor of any other great Officer of the Kingdom; 
but the Plaintiff in his Declaration recites it thus, viz. None 


ſhall ſpeak any ſcandalous Words of any Dukes, Earls, &c. Ju- 


ſtices of either Bench, great Officers of the Kingdom, and leaves 
out the Wows, neque al; ſo that it muſt be conſtrued thus, None 


to ſpeak of any Dukes, Earls, &c. being great Officers of the 


Plaintiff, 


Kingdom ; and then 'tis not enough that the Plaintiff is Comes, 
but he alſo ought to be a great Officer of the Kingdom, which 
is not ſet out in this Caſe. IG 

But upon great Debate and Deltberation, theſe Exceptions 
were over-ruled ; and the whole Court gave Judgment fo2 the 

As to the Firſt Exception, they ſaid, Contrafactio is a legal 
Tod, and apt enough in this Senſe, and ſo are all the Pꝛece⸗ 
dents; and thus it was pleaded in the Lon Cromwel's Caſe. 

As to the Second Exception, it was ſaid, the Mendacia which 
were told were the Engliſh Tloꝛds which were ſpoken ; and the 


| [viz. hc Anglicana verba ſequen' being in the Accuſative Caſe.] 
are governed by the ſame erb which governs the TUo2ds pꝛe⸗ 


cedent 


— — - I 
y — — 


Trin. 28 Car. II. in Communi Banco. 


99 


cedent (viz. horribilia Mendacia) Beſides fo2 the ſuppoꝛting of an 
Action the { viz. ] may be tranſpoled, and then it will be well 
enough, viz. the Defendant ſpoke hæc Anglicana verba, viz. Lies 
of the Plaintiff, e Cs 
As to the Third Exception it was anſwered, That the Plain⸗ 
tiff nad not recite the Stattite, it being a“ general Law; and 
admitting there was no Neceſſity, yet if he will undertake to 
. recite it, and miſtake in a material Point, tis incurable; but if 
he recites ſo much as will ſerve to maintain his own Acton 
truly, and miſtakes the reſt, this will not vitiate his Declaration; 
and ſo he hath done here by rec ting ſo much of the Statute, 
which enats, That no Man ſhall ſpeak any ſcandalous Words of 
an Earl, which is enough (he being an Earl) to entitle him to 
an Afﬀton, and he concludes prout per eundem Actum plenius 
liquet; and the Court grounded themſelves pꝛincipally upon a 
Judgment given in this Court, which was thus, viz. There was 
' a Robbery committed, and the Party bꝛaught an Adlon upon the 
Statute of Huy and Cry, in which he recited incendia Domorum, 
the ſaid Statute beginning, Foraſmuch as from Day to Day Rob- 
beries, Murders, burning of Houſes, &c. and the Pꝛecedents are 
all ſo: But the ParliamentRoll is Incendia generally, without 
Domorum; and it was ſtrongly urged, that it was a Milrecital, 
which was fatal : But the Court were all of Opinion, That the 
Plaintiff's Caſe being only concerning a Robbery, fo2 which the 
Statute was well recited, and not about Burning which was 
miſtaken, it was fo2 that Keaſon good enough; and Judgment 
was given accodingly. EEE: LEE Eves 
Then this Cauſe was tried at the Bar, which was in Eaſter- 
Term laſt, the Lozd Mohun offered to give his Teſfimony fo2 
the Plaintiff, but refuſed to be ſwom, offering to yu upon 
his Honour; but Juſtice Wyld told him, in Cauſes between Party 
and Party he muſt be upon his Vat... 
The Low Mohun asked him, whether he would anſwer it? The 
Judge replied, That he delivered it as his Opinion; and becaule 
he knew not whether it might cauſe him to be queſtioned in ano- 
ther Place, he deſired the reſt of the Judges to deliver their Opi⸗ 
nions, which they all did, and ſaid he ought to be ſwozn ; and 
ſo he was, but with a ſalvo jure ; foꝛ he ſaid there was an Ower 
in the Houſe of Peers, That tis againſt the Priviledge of the 
Houſe for any Lord to be ſworn. 


DO 2 Anonymus. 
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Anonymus. : 

TEST upon the Statute fo2 not coming to Church, and 
concludes Per quod Actio accrevit eidem Domino Regi 
& quer ad exigend' & habend'. The Exception after Judgment 
was taken, that it ought to have been only Actio accrevit ei- 
dem the Plaintiff, qui tam, &c. and not exigend' & habend' fo 
the King and himſelf ; Sed non allocatur: Fo2 upon Search of 
Preecedents, the Court were all of Opinton that it was good 


either way. 5 


factor, 
where he 
cannot ſell 
but for 
ready 
Money. 


Curia. 


Anonymus. 


12 Accompt : Judgment was given quod computet; and the 
Defendant pleads befoze the Auditozs, That the Goods 
whereof he was to give a reaſonable Accompt were bona peri- 
rura ; and though he was careful in the keeping of them, yet 


they were much the wozſe ; That they remained in his Hands - 


fo2 want of Buyers, and were in Danger of being wozſe, and 
therefore he ſold them upon Credit to a Man beyond Sea. | 


The Plathtif demurred; and after Argument by Barrel Ser- 
jeant fo2 the Plaintiff, and Baldwin Serjeant fo; the Defendant, 


the whole Court were of Opinion that the Plea was not good. 


Foꝛ if a Merchant deliver Goods to his Faio2 ad merchandizand”, 
he cannot ſell them upon Credit, but fo2 ready Money, unleſs 
he hath a particular Commiſſion from his Paſter ſo to do; fo2 


ik he can find no Buyers, he is not anſwverable ; and if they are 


bona peritura, and cannot be ſold fo2 Mony upon the Delivery, 
the Merchant muſt give him Authozity to ſell upon Truſt. Jf they 


are burned, oꝛ he is robbed without his own Dekault, he is not 


* Bulſt. 103. 
Yelv. 202. 


liable; and in this Caſe it was not pleaded that he could not 
ſell the Goods fo2 ready Money; and the Sale it ſelf was made 
beyond Sea, where the Buyer is not to be found; like the Caſe 
of * Saddock and Burton, where in Accompt againſt a Fatoz, he 
pleads that he ſold the Jewel to the King of Barbary fo2 the 
Plaintiff's Uſe, and upon a Demurrer the Plea was heldnaught ; 
fo2 when a FafTo2 hath a bare Authozity to ſell, in ſuch Caſe he 
hath no Power to give a Day of Payment, but muſt receive 
the Monep immediately upon the Sale. | | 


| There: 


= 
* 
— 


Trin. 28 Car. II. in Communi Banco. 101 


— —_— 


- Therefoze in the Caſe at Bar, if the Waſter is not bound 
by the Contraf of the Servant without his Conſent, oz at leaf 
the Goods coming to his Ale; neither thall the Servant have 
Authoaity to ſell without ready Boney, unleſs hehath a particular 
Ower fo2 that Purpoſe. 35 | 

There was another Thing moved in this Cale fo2 the JPlain- 
tiff, that the Plea ought to be put in upon Oath ; fo2 having 
pleaded that he could not ſell without Loſs, he ought to ſwear it, 
Fit zh. Accompt 47. But no Opinion was delivered herein, only 
the Chief Juſtice ſaid, That the Plaintiff ought to have required 
the Plea upon Dath, fo2 otherwiſe it was not neceſſary: But 
fo2 the Subſtance of the Plea it was held ill, and Judgment was 
given fo2 the Plaintiff, f 


Harris's Caſe. | 23 
FVV | | 3 9 * Wife Exe- 
rjeant Hopkins moved fm a Prohibition. The Caſe was: cutrix, ſhe 
2 Ban makes a Ulil!, and appoints his ite to be Execu- Jies fs 
trix, and deviſes a Shilling to his Daughter foz a Legacy, and probate 
dies; the Erecutrir, befoze Pꝛobate of the Mill, dies all? In-&a jmini- 
teſtate; and whether the Goods thall be diſtributed by the Ack tration 
for ſettling Inteſtates Eſtates amonglt the next of Rin to the Exe- muſt be to 
cutrir, o2 ta the next of Kin to the Teſtato2 her Pusband, was ,, next 
the Queſtion : Since the dying befoze P2obate, her husband in or kin ot 
Judgment of Lam died alſo Inkeſtate. | | | the Hus- 
This Cale ſeems to be out of the Statute, the Hugband ha- pang. 
ving made a Will, and the A# intermeddies only where no Till „ . 


ts made. . Car. 2. cap. 
. 10. 


The Court delivered no Judgment in it, but ſeemed to in⸗ 
cline that the Statute did extend to this very Cale, and that 
Adminiſtration muſt be committed to the next of Kin of the Hul⸗ 
band; but if there ſhould be no Diſtribution, it muſt then be ac- 
 cowing to the Mill of the Teſtatoz, 


3 4 10 Judgment 
Reder verſe * Bradley 7 2 in 
a 353 e an inferior 
T was moved to reverſe a Judgment given in an Hondur Court Court 
upon a Writ of falſe Judgment bzought here: The Plain⸗ where the 
tiff declared in the Action below, that there was a Communica- Damage 
tion between him and the Dekendant concerning the Service of as laid 


his Son; and it wasagrep between them, That in . to 30 
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the e Pint would permit his Son to ſerve bim, the Defen- 
dant pꝛomiſed to pay the Plaintiff 30 s. The Plaintiff avers that 
he did permit his Son to ſerve. hinz and that the Dekendant hath 
not paid him the 30 s. There was a Gerditt fo2 the Plaintiff, and 
the Exceptions now taken were: 

1. Tis not ſaid that the Juroꝛs were ele&i ad triand', 1. 


—— — 


2 206 2 He lays his Damage to 30 l. of which a Court Baron 


cannot hold Plea; foꝛ the Difference taken by my Low Coke is 
where Damages ate laid under 40s. Coſts may make it amount 
to moꝛe; but where tis laid above, in ſuch Caſe all is coram non 
Judice ; fo2 which Reaſon Judgment was reverſed; but in this 
Court, the Judge doth not GI the Reverſal as tis done int 
the Kings Benc. 


[- | „ OY verſus Robinſon. 
Inferior Reſpaſs fo? taking of his Cattle; ; the Dekendant jullifies 
Court. by dertue of an Execution in an Ation of Treſpaſs brought | 


in agpundeen Court ; and the Plaintiff demutred. 


Serjeant Pemberton took Two Exceptions to the Plea t 

2 Cro. 443, 1. Becauſe the inferioꝛ Court not being of Recowd, cannot 
520, * hold Plea of a Treſpaſs quare vi & armis & contra pacem, tut 
1 it was not allomed; fo2 Treſpaſles are freguentiy bought there, 
$ and the Plaintiff may declare either vi & armis 02 contra pa- 
cem, 

2, The Defendant reciting the Proceedings below ſaith, tall. 
ter proceſſum fuit ; TUhereas he ought particularly to ſet fozth 
all that was done, becauſe not being in a Court of Kecow, the 
1 may be denied and tried by Jury. | 


But the Court incline that it was pleaded well enough, and 
that it was the ſafeſt Way to pꝛevent Miſtakes; but if the Plain⸗ 
tiff had replied de injuria ſua propria abſque tali cauſa, that had 
traverſed all the Pꝛoceedings. Quære whether ſuch a Replica- 
tion had been good, becauſe the Plaintiff muſt anſwer particular- 
ly that Authoꝛity which the Defendant pzetenve to have krom a | 
Court ; but no — was given. 
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A Refpaſs Quare clauſum fregit, and faz taking atuay 
Goods ; the Defendant juſtifies the Calung by the 
mand of the Low of the Yannoz, of which the Platnti#-helv 
by Fealty and Rent, and foꝛ Non-payment thereof, the Goovs 
were taken nomine Diſtritionis. -- 22 
The Plaintiff. replies, That the Locus in quo eſt extra, abſqʒ 
hoc quod eſt infra feodum': The Defendant. vemurs ſpecially;-be- 
cauſe the Plaintiff pleading bors de. ſon fee, ſhduln have taken 
the Tenancy upon him, 9 Co. Bucknal's Caſe, 22 H. 6. 5, 3. Keil- 
way 73. 14 Aſſ. pl. 13. 1 Inſt. 1. b. where this is given as a 


Rule by my Lo2d Coke. 


Serjeant Pemberton on the other Side agreed, That in all 
Caſes of Aflize, hors de ſon fee is no Plea, without taking the 
Emmy pon, him, 2 Aff. placito r. And in 5 E. 4. 2. tis faih, 
That in Replevin the Party cannot plead this Ped, -becauſe he 
map diſclaim ; but Brook placito 15. tit. Hors de ſon fee, ſaith 

this is not Law, and ſo is 2 H. 6. r. and many Caſes akter⸗ 
wards were againſt that Book of Ed. 4. and that a Man might 
plead hors de fon fee, as if there be a Low and Tenant holy- 
ing by Fealty and Rent; and he makes a Leaſe fo2 Pears, and 


the Low diſtrains the Cattle of the Leſſee, though the Tenant. 


Efors de ſon 
F be, when 
to be 
pleaded. 


Ex parte 
Quer. 

1; Aſize 28. 
28 Aſſiſe 41; 


* 
* 


Hath paid the Rent and done Fealty, there if the Leſſee allebge 


that his Leſſo2 was ſeiſed of the Tenancy in his Demeſn, as of 
Fee, and held it of the Low by Services, &c. of which Services 
the Lom was ſeiſed by the Hands of His Leſloz, as by his true 
Tenant, who hath leaſed the Lawds to the Plaintiff; and the 


_ Lod to charge him hath unjuſtly avowed upon him who hath no- 


thing in the Tenancy, tis well enough, '9 Co. Cafe of Avowries; 
and the Reaſon given in 5 Edw. 4. about Diſclaimer, will not hold 
now, fo2 that Courſe is quite altered, and is taken away by 
the Statute of the 21 H. 8. cap. 19. which enaits, That Avow- 
Ties ſhall be made by the Lord upon the Land, without naming 
His Tenant. © | F _ 2 


But in caſe of Treſpaſs, there was never any ſuch Thing ob- 


tefted as here; fo2 what Tenancy can the Plaintiff take upon 


him in this Cale? He cannot ſay tenen'liberi tenement, fo2 this 
is a bare Afton of Treſpaſs, in which, though the Pleading is 


not ſo fomal, yet it will do no Hurt; fo2 ff it had been only en- 


"RA 2 ; 
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tra feodum, without the Traverſe, it had been good enough, and 
of that Dpinion was the Court in Hillary-Term following, when 
Judgment was given fo2 the Plaintiff (abſente Scroggs): And the 


_ Chief Juſtice ſaid, That the Rule laid down by my Lo2d Coke 
in x Inſt, 1. b. That there is no pleading: hors de ſon fee with- 


out taking the Tenancy upon him, is to be intend in Caſes of 


Aſſize; and ſo are all the Caſes he there cites foꝛ P2oof of that 


Opinion, and therefoze fo he is to be underſtood But this is 
an Ac of Treſpaſs bzought upon the Poſſeſſion, and not up- 


on the Title. In the Caſe of Avowy, a Stranger may plead 
generally hors de. ſon fee, and ſo may. Tenant fo2 Years; and 

this being in the Caſe of a Treſpaſs, is much ſtronger, and 
i — 42 deſtroys the Defendant's Juſtification, tis well 
enough. | ZR: N s 4 1 


Preſcrip- 
tion a- 

gainſt ag 
nother, 

Preſcrip- 
tion, not 
good 
without a 
Traverſe. 


Velv. 217. 


218. 


Ex parte 


Quer. 


Sir William Hickman verſus Thorne & alios. 


N a Replevin: The Defendant juſtifies the Taking, koꝛ that 
the Locus in quo was his Freehold, and that he took the Cat⸗ 
tie there Damage feaſant. 3 . 
The Plaintiff in Bar to the Avowpp replies, That the Locus in 
quo, &c. is Parcel of ſuch a Common Field, and pꝛelcribes to 


have Right of Common there, as appendant to Two Acres 


which he hath in another Place. 


Tbe Defendant rejoins, That there is a Cuſtom, that every 
Freeholder who hath Lands lying together in the laid Common. 
Field, may encloſe againſt him who hath Right of Common 
there, and that he had Lands there, and did encloſe: The Pfain- 
tiff demurs, and Serjeant Newdigate took Exceptions to the 
Rejoinder. 17 „ 


1. Foz that he did not aver, that the Lands which he et: 
cloſed did lie together, andtherekoꝛe had not bzought his Caſe with- 
in the Cuſtom alledged: Sed non allocatur, becauſe he could not 


7 


encloſe it the Lands had not laid together. 


* 2 Leon. 
209, 


replies, That the Locus in quo was within the Fozreff, and that 


2. Pe gives no Anſwer to the Plaintiff's Right of Common 
but by Argument, which he chould have confeſſed with a bene & 
verum eſt, and then ſhould have avoided it, by alledging the Cu- 
ftom of Encloſure ; like the Caſe ot Ruſſel and Broker, where 
in Treſpaſs fo2 cutting Daks, the Defendant pleads, That he 
was ſeiſed of Peſſuage in Fee, and pꝛeſcribes to have ratio- 
nabile eſtoverium ad libitum capiend* in boſcis ; the laintiff 


. the 
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the Defendant and all thole, &c. habere conſueverunt rationabile 
eſtoverium, &c. per liberationem Foreſtarii ; and upon a Demurrer 
the Replication was held naught, becauſe the Plaintiff ought to 
have pleaded. the Law of the Foꝛreſt, viz. Lex Foreſtz calis eſt ; 02. to 
have ttaverſed the Defendant's Preſcription, and not to have ſet 
koꝛth another Preſcription in his Replitation without a Traverſe. 
3. The Defendant ſhould have pleaded the Cuſtom, and then 
habe traverſed thePzeſcription of the Right of Common; foz he 
cannot plead a Cuſtom againſt a Cuſtom, 9 Co. 58. Aldred's 
Caſe, Where one pꝛelcribes to have a Light, the other cannot pꝛe 
ſcribe to ſtop it up : "© | TD 


Serjeant Pemberton conta. Þe ſain, That whithhe took to be Ex parte 
the only Queſfion in the Caſe was admitted, viz. That ſich a Def. 


Cuſfoin as this to encloſe mas good; and ſo it has ben adjudgey 
tn Sir Miles Corber's Cale, 7 Co. But as to the Objedtons 
which have ben made, the Dekendant admits the Pꝛeſrription 
fo2 Right of Common, but ſaith, pe may encloſe againſt — 
Commoners, 7 teaſon of a Culfom, which is a Bar to his 
very Right of Common, and therefoze need not confeſs It with a 
bene & verum eſt; neithet could he traverſe the Pꝛeſtription, be⸗ 
cauſe he hath admitted it, *Tis true, where one preſcribes. to 
have Lights in his Houſe, and another pyeſctibes £0 ſtop thent 
up; this is not good, betauſe one Preſcription is directly con- 
trary to the other, and fo2 that Reaſon one muſt be traverſed ; 
but here the Defendant hath confeſſed, that the Plaintiff hath a 
Right of Common, but tis not an abſolute but a qualified Right, 
againſt which the Defendant may encloſe; and here being Ewo 
Preſcriptions pleaded, and one of them not being confeſſed, it 
mult from thence neceſſarily follow, that the other is the Iſſue 
to be tried, which in this Cale is, Whether the Defenvarit can 
eee... 3.6 


\ 


The Chief Juftite, and- the whole Court were of Opinion, Cui. 


Chat where there are ſeveral Freeholders who have Right 
Common in a Common Field, that ſuch. a Cuſtom as this of 
.- Encloſing is good, becauſe the Remedy ts Recipzoral; foz ag one 
map encloſe, ſo may another. But Julkice Arkynsdgndted much 
ok the Caſe at Bar, becauſe the Defendant had pleaded this Cu- 
.ftom to Eticloſe in Bar to a Freeholder, who Had no Land in 
the Common Field where he claimed Right of Common, but 
-- preſcribed tao have ſuch Right there, as appendant to Two Acres 
of Land he had alibi, fo2 which Reaſon he pzayed to amend upon 


— 7 Þ Attorney 


106 


Attorney General verſus S ir Edward Turner, in Scaccario. 


Expoſition I Nformation. The Caſe was, viz. The Bing by Letters Pa- 

of the tents gtaifted ſeveral Lands in Lincolnſhire, by erpeſs 

King's Tows; and then this Clauſe is added, upon which the Queſtton 

Grant. did ariſe, Nec non totum illud fundum & ſolum & tertas ſuas 
contigue adjacen to the Pꝛemites, quæ ſunt aqua cooperta vel 
quæ in poſterum de aqua poſſunt recuperari; and afterwards a 
great Quantity of Land was gained from the Sea; and whether. 
the King 02 the 8 wes! intituled to thoſe Lands, was the 

ueſtion. | 


Neviſe of Sawyer fo2 the King cine That be had a good Title, becaule 
a Poſſibili- the Gzant was votd, he having me abare e in the "OE 
granted at that Tune. — 3 ; 


ty good 
k be. But Levins on the other Side (niites,: That the Sant of thoſe 
"4 Lands was good, becauſe the King may grant what hehath not 


> Cro. 529, in Poſſeſſion, but only aPoſlibility to have it. But admitting that 
v1.21. Þ he could not make ſuch a Gzant; pet in this Caſe there is ſuch 
I 9888 194. a Certainty as the Thing it ſelf is capable to have, and in which 
the King hath an Intereſt ; and it is hard to ſay that hs hath 
— Jntereſt in a Thing, and yet cannot by any Means Ulpoſe 
bk it. 
It it ſhould be objeded, That nothing is to paſs but what is 
contigue adjacen tu the Bꝛemiſſes granted, and therekoꝛe an Inch 
oꝛ ſome ſuch (ſmall Matter muſt pals and no moꝛe; certainly that 
was not the Intention of the King, whoſe Gzants are to be con⸗ 
ſtrued favourably, and very bountifully fo2 his Honour, and not 
to be taken by Inches. 
Poſtea, If there are Two Marſhes adjoining, which are the King's, 
Company and he grants one of them by a particular Name aud Deſcrip- 
oflronmon- tion, ond then he grants the other contigue adjacen' cx parte au- 
gers and ſtrali, certainly the whole Marſh will paſs ; and tis very uſual 
Naylor. in Pleading to ſay, a Man is ſeiſed of a Houſe 02 Cloſe, and of 
another Houle, &c. contigue adjacen', that is to be intended of 
Jn this Caſe the King intended to paſs ſomething when he 
granted totum fundum, &c. but if ſuch Conſtrution ſhould be 
made as inſiſted on, then thoſe TUows would be of no Significa- 
tion. Tis true, the Tod illud is a Relative, and reftrains the 
general * and implies that which my be ſhewn, as it E - 
with - 
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with a F __ and therefore in ; Deddingrom 8 Caſe, a Gant of 2 Ce. 32. 

omnia illa Meſſuagia ſtituate in Wells and the Houlcs were nat 

in Wells, but elſewhere; the G2ant in that Caſe was held vod, 

hetaule it was teſtrainen to a certain Ulage, and the Pionoyn 

lla hath Reference to the Town; but in this Cate there co 

be no ſuch Certainty, becanſe the Tand atthe Tithe of the ou 

made was under Mater. 

Fut the Patent is not good bythe very Talons of the Gꝛant, 
non obſtante makes it good, which in this Caſe is ſo pat. 
ar; that it ſeems to be deſigned on purpoſe to anſwer thoſe 

Dbjections of any Miſtake oꝛ Jncertainty, in the Uglue, Quantity, 

Quality ofthe Thing granted, w 4 ay ſupplies the 8 
want of right Intruction geben! King; in all [Cafes wher 


he may lakfully make a Sant at the "Common Law, 4 Go. 3 os * pl. 57 


Bozun' / 

And there is N very general Clauſe in the Þ Patent, vit. 
Damus ptæmiſſa adeo plene, as they are 02 could be in the Klug s 
Pands, by his Pꝛerogative oꝛ otherwiſe.” * Adeo plene are opera- * Ante. 
tive Wiowds; Whiſtler s Caſe, 10 Co. And there is alſo this Clauſe, 
Omnes terras noſtras infra fluxum & reflyxum Maris. Cis true, theſe Sid. 149. 
TUows Præmiſſis pred? ſpectan do follow; from whence it may be 
objected, That they neither did o2 could belong to theÞzemiſles; 
and admitting it to be ſo, pet the Lam will reject thoſe Wows, 
rather than avoid the Gzant in that Part. 


Jn the Cale of theAbbot of Strata Marcella, the King gran⸗ * 3 Co. 27.b, 


ted a Panoz, Et bona & catalla ſelonum dicto Manerio ſpectan'; 
now though ſuch Things could not be appendant to a Panoꝛ, 
vet it was there adjudged that they did pas. 

Such Things as theſe the King hath by. his{9ictogatibe, and 
ſome Things the Subjeitniay have by Cuftotn 02Preeſcription ; as 
CUrecks, 8c: and in this very Cale tis ſald, That there is 3 
Cuſtom in Lincolnſhire, that the Loꝛds of the Manozs ſhall have 
Deteli# Lands, and tis a reaſonable Cuſtom; ko; if the Sed 
waſh away the Lands of the Subject, he can have no Recompence, 
unleſs he ſhould be aun to what he gains from the Sea ra ; 
and fo2this there are fore Au bibel us Sir Henry Conſtable s =.” 
Cafe, 5 Co. Land between High: ater and Lot. later 9 5 2 Roll. 168. 
may belong to a Mano:: 
But no Judgment waͤs given, | 
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Releaſe by -- 5 E Plan as Executo: to.T. age on ici of : Debi 
an Execu- I. againſt the Defendant, as Adminiſtratoz to S.to2 a Doe 
tor before die from the ſaid Jtiteſtate. to the Plaintiff's Teffats).:The 1 75 
Probate. 1 that the Planitiff relealed ta him all Stewing 
75 214. ſelg, &c. and all. other the Eſtate of S. mw vecealed, (this Re- 
T.Jones 104. t was befoze pꝛobate vt iN Apo b to which Plea the Pian. 
tiff demurred; and whether this Keleaſe was a good Bar to thi 
Plaintiff's Action, mas the 9 
Ex parte = t was laid koꝛ the Plainti pol it mas not; fo2 if a Conit- 
Quer. fee betet tg the Connor qu bi6Right aud Title to the Lands ot 
15 the Cogniloꝛ, and after ſues out Execution, yet he map er. 
tend the very Lands ſo releaſed; ſo if the Debtee releaſe to t 
Debtoꝛ all his Right and Title which he hath to his Lands, a 
afterwards gets a Judgment againtt him, he may extend a Yoie- 
ty. of the ſame Lands by Elcg 1 15 the Neaſon is 38 at the 


Elme of theſe Releaſes Fiver, thep hep bad no Title to the Land, 
. but only an e & Wig of a Right, which might happen to take 
Place in futuro; {g here aReleaſe by the Executoꝛ of the Debtee 


8 the Admitiiſtrato2 of the Debto2, befoze Pꝛobate of the Mil 
is nat good ;-becauſe by being made Erecutoz, he had only a Poſ- 
ſibility to be entituled to the -Teſtatoz's Eſtate, and no Jntereſt 
; till. + fo2 he might refuſe to pzove the Will, o2 renounce 
* Godo), the recutorlhip, It is true, a Releaſe of all* Actions had been 
145. pl. 4 good by the Gkecutoz befozeÞ2obate, becauſe a Right of Action 
is in htm, and a Debt which conſiſts meerly in Action is thereby 
| dilchargen; but. in ſuch Cale a Releaſe af all Right and Title 
mould not be good, -fo2 the, Reaſons afozeſaid. 
Ex parte Put fa the Defendant it was inſiſted, That this Releaſe was 
Def. good Plea.in Bar, fob t „ 
of all his Right and Title to the Teflatoz's Eſtate, and then the 
Executo? ſues the Party releaſed (as the Adminiffrato? is ſued in 
this Cale) £62 a Debt due to the Teftatoz, the Releaſe is good; 
becauſe it he had recovered, in this Caſe the Judgment muſt be de 
Bonis Teſtaroris, which is the ſubjedt Matter, and that being re- 
_ no Acton can lie againit the „ Achornatur. 


DE 
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2 Ejernient fo2 teh das and EL Gardens in the er 
Pariſh of St. Martin in the Fields, the Jury find us t all where by: 
* eAPAEP for the Defendant ; as foz the other Moie, dilplacing 
ty, they find that theſe tvore-foamerly the Þouſes) of one of a Right 
| Nightizoals, who was ſeiſed thereof.in Fee, and mae al att ut by a Fine 
them, which commenced x Apr. 7 Jac. yet in being. ; ſor conceſſit, 
That the Reverfion.deſcendetoBridgerhis Daughter and bett, it ſhall bar 
who — 2 William Mitton, by VINE enen names che Heir 
Za , 
That upon the Barriage of the ud Elizabeth t 
Son of. 80 Oe Lee, hy Fine aun other Settlements 
Þouſes were ſettled to the die of thi fad Bridger foꝛ Life, then 
the Uſe of Francis Lee and the ſat Elizabeth, any 1 
the Bady of. the ſald Elizaberh to he hegotten by Francis. 
Andfer want of ſuch Jfſue, to William Marton Hy Life, and af- 
terwards to the right Heirs of Bridger Mitton foꝛ eber. 
William Mitton ant Bridger his (Ulife, befoze the Expiration of 


: the Crrm, levp a. Fine ſur conceſſetunttotwo Cogniſes, tubere> 
in the ſaid Husband and lite conced tenementa pred” & rotum 


& quicquid habent im xetiemencis; pred}, cum:/ pettin” fag the Life 
of TENNIS: and tht Sarin of them, with 
They lind that the Leſſee toꝛ pears attomed, a and that the Fiur 
thus levied was in Truſt fo2 the Earl of Salisbury, and that og 
20 
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| fore the Firſt | Day of . before the Action bꝛought 8 en- 
tred by the Direction of the Two Ces and that he was 


ſeiſed prout Lex poſtulat. 
That 1 Febr. 7. * Sir Oliver * francis Lee his Son and 


r 


Meir, and Elizabeth his Mike, William Micron and Bridget his 
ab, by. Bar man 7 P:emiſes. ta the Ear! 
and his Hei 85 hich eurolled ig Chancery, {iti whith Dato 


there was a Warranty againſt Sir Glivec ind his Heirs. 
Th in the ſame Term, viz. Octab. Purificationis, William 
 MictoMynd- Bridget his Klite, levied n Fine Sur Conuſance de 
droit come ceo, &c. to the Earl. 
That Francis Lee was Son and Heir of Sir Oliver Lee. 
That Sir Oliver and Elizabeth died in the Life⸗time of Francis, 


Ten that Francis — 291 55 Illue Sit FRE Lee, the now 


eſſoꝛ of the Plainti GILL NIC | . 
That the Warranty delcenden unun him being inheritabie to 
the Eſtate Tail. 


That the Eſtate of the Earl of. Salisbury deſcended to the pꝛe⸗ 
ent Earl, who' was the Ocfenvant; ' 
That Sir Thomas Lee entred and made a Leaſe to the Leſſoz 
e 5 fe 133 umn tt 2. 
Queſtion. The Queſtion upon this Special Uerdict was, Jf by the Fine 
| Sur conceſſerunt levied; 7 Jac. the Eſtate which the Husband and 
- Taife had in Poſſeſnion only paſſed? Oz whether that and the 
Eeſtate fox Like, which hb: Þugbany: Oe Aſter the al tpent, 
434 palled likewiles oy 
If the latter, then they paſſed mow! than they could lawfully | 
1 F grant, betaute or the Intervention of the Eſtate Tall; and then 
*Co. Lit. this Fine wzought a“ dilplacing oꝛ diveſting the Eſtate ol Wil. 
338. b. liam Mirton o: Life in Reverũon, and turned it into a Bight; 
and if ſo, then this collateral CUatranty of Sir Oliver Lee will 
P. diſcend oft Sit Francis. td from him tu the Plaintiff,:and will 
dar his Entry; but it the Eſtate was not diſplaced and turned 
into a Right at the time ol the Warranty, then the per not 
barred by this collateral Clatranty of his Anteſto: 


Chls Cate was argued by Serjeant Peenfictton oz the Plaintiff, 
ö and by Dit William J ones The Attomep General fo2 the Defendant. 


Ex parte A ro the Plaintiff it was ſaid; That this Fine paſſed only 
Quer. the Eftatewhich William Mitton and his Wife had in Poſſeſſion, 
bun we other, and n 1 no Rn ; and his Res- 
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1. Such a Confirution ſeems moſt axrecable to the Jnten- 


tion of all the Parties to the Fine. 


Fi 2. Jt may well ſtand with the Nature and the Words. of the 
ine. 


3. It will be moft agreeable both ts the Judgments and Opi⸗ 
aſa which have foꝛmerly been given in the like Caſes. 


And as to the Firſt of theſe, it will be neceſſary to conſider what 
will be the Effet and Conſequence of Levying this Fine, both on 
the one Side and the other. It cannot be denied, but that there 
was a Purchale intended to be made under this Fine, and that 
the Parties were willing to paſs away their Eſtate with the leaſt 


Hazard that might be to themſelves; neither can it be imagined 


that they intended to defeat this Purchaſe as ſoon as it was 
made, which they muſt do if this Fine wozks a Foeiture; fo2 


then he in Remainder in Tail is entituled to a pzeſent Entry, 
and ſo: the Eſtates fo2 Life which the Baron and Feme had are 


loſt, and there was u Poſlibility alſo of loſing the Reverſion in 
Fee, which the Tenant in Tail after his Entry might have tar- 
red by a Common Recovery. 


And had not the Parties intended only to paſs both the Eſtates, 
which they lawfully might paſs, why did they levy this Fine ſur 


conceſſit? They might have levied a Fine ſur Conuſance de 


droit come ceo, &e. and that had been a Oiſſeiſin. 


Beſives, what Need was there fo2 them ta mention any Eſtate 
which they had in theſe Houſes, if they had intended a Otlfetlin ? 


But this being done, ſuch a Conflruffton is to be made as may 
luppozt the Intent of the Parties; and it would be very unrea- 


ſonable, that what was intended to pzeſerve the Eſtate ſhould 


na beadjudged to wozk a Dilleiſin fo as to foxfeit it; and ſuch 


a Diſſeiſin upon which this collateral Warranty hall operate and 
bar the Eſtate in Remainder, 

And therefoze no moꝛe ſhall paſs by this Fine than what lawful- 
ly map; and rather than it ſhall be conſtrued to wozk a Tirong, 
the Eftate ſhall paſs by Frafions; fo2 both the Eſtates of W1j- 


| liam Mitton fo? Life are not fo neceſſarily joined and united by 


this Fine, that no Room can be left fo2 ſuch a Conſtrudtion. 

2. Such a Conſtruction will not agree with the Nature and 
Wows of this Fine, Tis true, a Fine as it is of the moſt ſo- 
{emn and of the greateſt Authouty, fo tis ofthe greateſt Fozce and 
Efficacy to convey an Effate, and the moſt effetual Feoffment of 
Recowm where tis a Feoffment, and likewiſe the -moſt-effectual 
Releaſe where tis to be aReleale, | 


But 


ä 


r 
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But on a bare agrament made in Aﬀtons betwan the De⸗ 
mandant and Tenant at the Bar, and dꝛawn up there, the 
Junges will alter and amend ſuch Fines, if they did not in all 

24 Ed. 3. 36. Things anſwer the Intention of the Parties. 5 
| ._ *Tts agred, that Fines can wozk a Diffeiſin when they can 
Poſtea. Have no other Interpꝛetation, as if Tenant pur auter vie levp a 
Fe:ne to a 0 own Lite, tis moꝛe than ſuch a Te⸗ 


nant could do, becaule⸗ſis Eſtate was during the Life of another, 
Sosa Fine Sur Conuſance de droit, &c. implies a Fa, Which br- 
ing levied by any one who has but a particular Eſtate will make 
a Diſſeiſin. Ts 5 | „„ 
But this Fine Sur conceſſit, hag beth always taken to be the 
moſt Harmleſs of all others, and can be compared to nothing 
elſe than a Gꝛant of totum ſtatum ſüum & quicquid habet, &c. 
by which no moze is granted than what the Cogniſoꝛ had at the 
Time of the Gzant, and ſo it hath been always conſtrued, 
' Jnded there is a Fine Sur conceſſit, which expꝛeſſes no Eſtate 
of the Gzantoz, and this is p2operly levied by Tenant in Fee o2 
Tail; but when particular Tenants paſs over their ſeveral E- 
ſtates, they generally grant totum & quicquid habent in Tenementis 
| meg being very cautious to erpzels what Eſtate they han 
- TWhenthis Fine Sur conceſſit was firſt invented, the Judges in 
thoſe Days looked upon the TWo2ds quicquid habent, &c. to be 
tnſignificant, and foꝛ that Reaſon in Anno 17 Ed. 3. 66. they were 
refuſed : The Caſe was; TwoHusbands and their TUtves levien 
| fitcha Fine to the Cogniſee, and thereby granted totum & quic- 
quid habenr, &c. which Tos were rejected, and the Judge 
would not pals the Fine, becauſe if. the Party had nothing in 
the Land, then nothing paſſed; and ſo is 44 Ed. 3. 36. By which 
it appears, that the Judges in thoſe Times thought theſe Fines 
did paſs no moꝛe than what che Cogniſoꝛ had; and fo? this, there 
are multitude of Authozities in the Lear- Books. . 
Now theſe Mozds cannot have a Signification to enlarge the 
Eſtate granted, they ſerve only tv explain what was intended to 
paſs; fo2 in the Caſe at the Bar, if the Gzant had been rotum & 
quicquid habent in Tenementis prædictis, there would have been no 
Queſtion of the Eſtate granted; but the Cogtiiſozs having gran- 
ted Tenementa prædicta, they ſeem by theſe ſubſequent Mods ta 
OR themſelves, - viz. Torum & quicquid habent in Tenementis 
prædictis. e | bes 


= - — — — _ CE * 3 - — \ 
r r 
8 " _ - 2 N 

* S.. M MN 


— — — 1 = — on. — _ : " 
boy "ta — 9 IS N KAR . * 2 2 
— — —— — — 7——— — —ä—P 1 222 — i = 
1 — RET oo : 
8 3 — : 7 - i AD a K — = — 


2 ; 8 -— - 8 3 J > 
r * ates fa. Ione, > * 


'D l —— 
enter — 8 pp r — —— a 
as - — — * PR ITY 2 * ” 4p 
we —— r FE x > 7 1 CR — 
4 N 4 r N * 


eres” — 


— —— 
+>." gy mou ee — 
: 8 * 1 * WT 
- rs, — ** 


IF 
i 

F153 
T 
14 


— — by 
— — ts - 
p 7 


| 

| 

; 

j 

| 

7 

F 

j 

| 
1 j 
| 

$ 


> 
” 
— 
— —— 
_ ee 
* — 


_ s 
rr —— 


— 7 — — — 


Oles 


Sad —— 1 2 > - 
- 
—— a , a — . — 
A K N * * 2 * — — 
. PPTP — r e — * 2 = 


— 


| Mich. 28 Car. II. in Banco Regis. 


113 


Object. But it may be objeffed, That the Limitation of the 
Eſtate, viz. durante vita eorum & alterius eorum diutius viventis, 
 wozks a Diſſeiſin, becauſe by thoſe Uows two Eſtates fo2 Life 
paſs entire in Poſſeſſion, whereas in truth there was but one 
 Efate fo2 Life of the Hugband in Poſſeſſion; and therefoze this 
was moze than they could grant, becauſe the Eſtate Tail came 
between the Eſtate which the Hugband and Wife had foz their 
Lives, and fo2 the Survivoz of them, and the Eſtate which the 
Husband had fo2 his own Life. en 
And this is farther enfozced by that Rule in Law, That Eſtates 
ſhall not paſs by Fractions; fo2 otherwiſe there can be no Rea- 
fon why they ſhould not thus pass. 
Anſw. But this Rule is very fallible, and not ſo much to be 
regarded; 'tis true, the Rule is ſo far admitted to be true, where 
without Inconveniency Eſtates may paſs without Fraition; but 
where there is an Jnconveniency it may be diſpenſed withal, it be- 
ing ſuch an Jnconveniency as may appear to the Judges to make 
the Thing granted to go contrary to the Intent of the Parties. 
And that ſuch Interpꝛetations have been made, agrees with 
the Third Reaſon pꝛopoled in this Caſe, viz. That it hath re- 
_ ceived Countenance by Judicial Opinions and Determinations 
in koꝛmer Judgments, 14 E. 4. 4. 27 H. 8. 13. 1 Co. 67. Bre- 


don's Caſe, which was thus; Tenant fo2 Life, Remainder in 


Tail to A. Remainder in Tail to B. Tenant fo2 Life, and he in 
the firſt Remainder levied a Fine Sur Cogniſance de droit come 
ceo; 'twas adjudged , that this was no Diſcontinuance of either 


of the Remainders, becauſe each of them gave what he might 1 Roli. Abe. 
1. 1. 


lawfully, viz: The Tenant fo2 Life granted his Eſtate, and the 
Remajnder-Yan paſſed a Fee-Simple determinable upon his 
 Eftate Tail, and yet each of their Eſtates were till divided. 


On the other Side it was laid, That in all Caſes where the 
Perſon who hath a particular Eſtate takes upon him either by 
Feoffment in Pais,o2 by Fine, which is a Feoftment on Reco, to 
xrant a greater Eſtate than he hath (as in this Caſe is done), 
though poſlibly the Effate of the Gzantee may determine befoze 
that of the Gzantoz, yet tis a diſplacing the Reverſion; as if a 
Man has an Eſtate fo2 Ten Lives, and makes a G2ant fo2 the 
Life of another; here is a Poſſibility, that the Eſtate which 
he granted may be longer than the Eſtate he had in the Thing 
granted, becauſe one Man may ſurvive the Ten, and fo? that 
Reaſon tis a diveſfing. _ WR : 
I. Jn this Caſe, the Eſfate which the husband and TUife had, 
is to be conſidered.  & | 

2. Mhat they granted, 
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And by comparing of theſe together, it will appear whether 
they granted moze than they had: The Pusband and Wife had 
an Eſtate fo2 the Life of the Wife, and (after the Eſtate⸗Cail) 
the Husband had an Eſtate fo2 his own Lite; nom they grant an 


Ellate fo? the Life of the husband and Wife, and the Survivoz, 


That is this but one entire Eftate in Poſſeſſion? No other | 
Interpꝛetation can be agreeable to the Senſe of the Mons; fo: 


ik it Had been granted rod” 3 the true Eſtate which each 


had, then it chould have been, fitjt foz the Life of the Mike, and, 


after the Tail ſpent, then fo2 the Life of the pusband. 


Che next Thing to be conſidered is, Whether the Effate ſhall 
paſs entir?,o2 by Frations? And as to that, J net ſap no moꝛe than 


only to quote the Authoaity of that Judgment given in Garret and 


Blizard's Caſe, 1 Roll. Abr. 855. which is ſhortly thus; viz. Tenaat 


koꝛ Life, Remainder fo2 Life, Rematnver in Tail, Remnainder in 


Fee to the Tenant fo? Life in Reinitinderz this Tenant foz Life 


| Litt. 345. 


in Reminder levies a Fine come co, &. it mas adjudged a 
 Foxfeiture of his Eftate fo2 Life, ſo that The Remainder Man in 


Tall mitht enter after the Death of the Tenant fo2 Life in Poſ: 


ſion; fo2 it ſhall not be intended that he paſſed his Eſtate by Fra- 
kkions, viz. an Eſtate in Remainder fo2 Life, and a Remainder in 
Fee Expettant' upon the Cftate Tail, but one entire Eſtate in 
Poſſeſſion; and 'tis not like the Quthozity in Bredon's Caſe, fo2 


there the Eſtate fo2 Life and the Eſtate Call followed one another, 
Next it is to be conſivered, Whether after they granted 
omnia illa Tenementa z the ſubſequent TUoWs, & totum ſtatum 
ſuum, dec. do not come in by May of Reſttifion, and qualifie 
rr GEES TESTS: = 
But thoſe ſibſequent Nlozds are placed in this Fine, not by 
Way of Reftrifffon, but of accumulation. 

Jn Littleton, Sect. 613. tis ſatd, That if Tenant in Tail grants 
all his Eſtate in the Tenements, Habendum all his Eſtate, &c. 
in this Cale the Alienee hath but an Eſtate fo2 the Life of the 


Tenant in Tail; and tis obſervable, that totum ſtatum in the 


Caſe put by Littleton, is both in the Pꝛemiſſes and the Haben- 
dum: But if J will grant Tenementa prædicta in the Pꝛemiſſes, 
and then make another Lintitatfon in the Habendum, there to- 
tum ſtatum & quicquid, St. can make no Reſtriffion, if it would, 
it will ſpot! moſt Conveyances. VV : 
It is agreed, That if thoſe Noms had been otnftted in this 
Cale, then by this Fine the Reverſion would be-difplaced, and 
therefoze much TWetght is laid upon theſe Mos to explain the 
Deaning of the Parties thereby, and that when they granted 


Tenementa prædicta, they meant totum ſtatum, &c. 3 


- 
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Burt here is no Sꝛound fo2 ſuch an Interpꝛetation; tis an 
entire Gꝛant of the Houſes by the Mods Tenementa prædicta; 


and the ſubſequent Mos ſhall never be allowed to make ſuch a 
Reſtrifion. which ſhall overthzow the Frame ol the Deed; 


Ik a Pan who has no Effate in the Land paſſes it by Deed, 
this ſhall wozk againſt him by May of Eſtoppel; and theſe 
 Wows Totum & quicquid, &c. which are uſual in all Convey- - 
ances, ſhall make no Alteration of the Law; fo2 if ſuch Con⸗ 
ftrufion ſhould be made of theſe Wozds, as hath been objeted, 
then in all Deeds where they are inſerted, it it happen that the 


Party hath no Eſtate, o2 a void Eſtate, nothing paſſes; and 
then Covenants, Eſtoppels, and Warranties, would be no Se- 


turities in the Law. 2 


2. Theſe Wows Totum & quicquid, Sc. tome in a diffing 


- Clauſe of the Grant; the pzecedent Wows are, Teneinenta præ- 
dicta & totum ſtatum & quicquid, &c: reddiderunt, which are 
Two Parts, a Gzant and a Releaſe, and have no Dependance 


upon each other, being diſtin Claules, and therefoze theſe 
TWows ſhall not be any Reffriftion of the fozmer ; but ik one 


_ Clauſe be carried on with a Connexion, ſo as tis but an entire 
Sentence, in ſuch Caſe a Man may reſtrain either general oz 


particular Wows, Hob. 171. in Stukely and Butler's Caſe. 
3. Qmitting theſe Uozds are a Reſtrifion of the fomer, vet 


the Effate is lo limitted, that if the firſt Wows were out of the 


Caſe:, this later Clauſe he ſai was enough fo2 his Purpole, 


koꝛ the Gꝛant is not in the uſual Wows by which Eſtates pals, 
*viz. Eſtate, Right, Title, Intereſt, but Totum & quicquid, &c. 


fo2 the Lives of the Gꝛantoꝛs and the Survivoꝛ, which ſhews that 


they took upon themſeives to grant fo2 a longer Time than they 


had in Poſſeſſion; if they had only granted it foz both their 
Lives, they might have ſome colourable Pzetence, 
4. *Tis apparent from the Clauſe of the Warranty, that the 


Intent of the Parties was to grant an Effate erpyeſly in Poſ- 
_ feffion fo2 the Lives both of the Þusband and his Wife; fo2 tig 


that which the G2antee ſhall hold, &c. during their Lives and 
the longeſt Liver. „ 


Object. The Caſe of * Euſtace and Scaven has been objected : 


Tis repozted in 2 Cro. 696. which is, Feme-Covert and A. are 
Jointenants fo2 Life, the husband and Tife levy a Fine to A. 


the other Jointenant, and grant the Land and Totum & quicquid 
habent, &c. to him during the Lite of the Mike with Warranty, 


theWife ſurvives A. her Companion; Adjudged,that theſe Tows 


Totum & quicquid ſhall not enure by May of O2ant and Seve- 


* 2 Rol. Abr 
36, 493. 


rance of the Jointure of the Are; fo2 then there would be an 
a 


ODccupancp; 
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« I Rol . 
A br. 856. 


' Octupi 
aire: and 


; but they are Reſtrifive only to the Eſtate of the 
Gall enure by Way of Releaſe to A. ſo that after his 
Death he in Reverſion may enter... —— «© - 
. Anſw., It would not be a Queſtion in that Caſe, whether theſe 
Moꝛds were Reſtrifive 02 not, fo2 nothing was granted but 
what might lawfully paſs; viz. during the Life-of the Wife the 
other Jointenant; neither was there any Streſs laid on thoſe 
Mods; fo2 Mz. Juſtice Jones, who was a Learned Man, and 
repoꝛted the ſame Cale, fol. 55. hath made no Mention thereof, 


but hath wholly omitted thoſe Mos, which he would not have 
done if the Cale hav depended upon them © 


2. Object. Next, the Fozm of this Fine has been objefted, 

and a Precedent was cited, Raſt. Entr. 241. where ſuch à Fine 

was levied, and nothing paſſed but fo the Life of the Tonuſoz, 
Anſw. But no Authozitp can be pꝛoduced, where a Man that 


had an Efrate fo2 Life in Poſſeſſion, and another in Rematnder, 


and granted by the ſame los, as in this Caſe, but that it 


was a Foxfeiture. e 8 | 5 * 
3. Object. That the Law will not make a Conſfruffion to wozk 
a TUrong, and therefoze if Tenant fo2 Life grant generally fox 

Life, it ſhall be interp2eted during the Life of the Gzantoz, 


Anſw. That Caſe is without expꝛeſs Wows, oꝛ ſhewing any 5 


Time fo2 which the G2antee ſhall have the Thing granted; and 

_therefoze the Law reſtrains it to the Life of the Gzantoz, becauſe 
it will not male Wows which are doubtful and of incertain Sig⸗ 
nification to do any Wrong : But whete there are expꝛels CMozds. 


as in this Caſe, no other Conſtruitton can be made of them, but 


that an Effate in Poſſeſton was thereby intended to paſs, 


4. Object. That this Fine and G2ant muſt be conſtrued to 
enure accoꝛding to the Intent of the Parties, ut res magis valeat, 


and they never intended to make a Fozteiture. 


Anſw. Certainly no Ban ever intended to make a Forfeiture | 
of his own Eftate, thoſe are generally the Effe#s of Jgnozance, 


and not of the Till, as the Caſe of Gimlet ad Sands, Cro. Car. 
391. where Tenant in Fee makes a Feoffment to Two to the 
Ale of himſelf fo2 Life, then to the Uſe of his Wife fo2 Life, Re- 

. mainder in Tail to his Son and Heir, Remainder ta his owt 
right Heits; and afterwards he made another Feoffment to 
Smith with Warranty; the Wotherand Son join in another Feoff- 


ment, adjudged that this was a Foxfeiture of her Eſtate fox 
Life, though the had no Notice of the Marranty made by her Huſ- 
band; fo2 the Feoffment made by him was a Publick Act upon the 


Land, and the ought to have taken Notice of it; and though by 


her jofnitg in the Feoffment with her Son, ſhe did not intend 
| | | . 
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to to forfeit her Eftate, yet the Law adjudges accoing to what is 
done: But in the Caſe at Bar, the Intention of the Parties 
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map be collected by the AX done; and there is great Reaſon to - 


pꝛelume, that the Parties thereby intended to diſplace the Re- 
verſion; fo2 the Husband joining in the Fine, and in the 
—— pms if it was no Diveſting „ the Warranty is of no 


admitting this ſhould amount to a Diſplacing, ik the Eftate had 


been in Poſſeton; pet in this Cale it would not, becauſe it was 


Pevented by the Leaſe-fo2 Pears, in being. 

But that cannot hinder the Execution of this Fine; tis a 
Fine fur conceſſit, which is Executom in its Nature, and doth 
not paſs any. Eſtate, o2 take any Effet till erecuted, and fo is 
the Book, 41 5. 3. 14 


Another ©bjedion has been only mentioned, which is, Chat 


But in this Cate the Fine was executed, which may be by 


Matter in Pais, as well as by Scire facias, and as tu this Pur⸗ 


pole, map be executed by the Entry of the Conuſoz, without ſt- 
ing out any Execution, 38 Ed. 3. Brook Tit. Scire facias 199. 

At there had been a Fine executed, there would have been lit- 
tle Doubt left in this Cale; and by the Attoznment of the Leſſee 
fo2 Pears, it muſt be admitted that this Fine was executen, as 


1 few 166. 


Dyer 376. b. 


8 Ed. 3. fol. 44. Fo a Fine of a Reverſion may be executed to 


all Purpoſes by the Attoꝛnment of the Leſſee fo2 Pears; and if 


ſo, when a Fine Erecutozy is once executed, tis as good as a 


Fine ſur Conuſance de droit come 805 to make a Foxfeiture of 
the particular Eſtate. | 

here a Feoffment- is made, and a. Leaſe for Pears is in be- 
ing, the Feoffment is not good; . becauſe in ſuch Cale there 

muſt. be a p2eſent Tranſpoſition of the Eſtate, which is Hiriv2ed 

by the Leale, + 

But in-caſe of a Fine, which is a Feoffitient upon Recom, a 

Leaſe fo2 Pears is no Impediment o2 Diſplacing of the Reber 

ſion; foz if Tenant in Tail, Expeſtant upon a Leale fo2 Pears, 

levy a Fine, tis a Diſcontinuance of the Tail, ann notwithſtand- 

ing this Leaſe, the Fine has.ſuch an Operation upon the Free⸗ 


Poſtea, Moot 
and Pitt. 


hold, that it diſplaces the Reverſion in Fee, Co. Litt. 332. nb 


therekoꝛe ik a Leaſe fo2 Years pꝛeuents not a Diſcontinuance, it 
will much leſs hinder a Diſplacing in this Cale. 
„ But no — was gtven now in this —— _— r at: 
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Oath Ex 


- Officio not 
to be ad- 


miniſtred. 


Sid, 232, 


paſt, and the Uerdiz hath found any Claim, o; that the Plaih- 
tif was within the P2oviſo of the Ack. g : 


Waterfield verſus the Biſhop of Chicheſter. 


Prohibition was granted laſt Eaſter - Term to the Biſhop 

of Chicheſter, upon a Suggeſtion made by Waterfield, that 

he being choſen-Church-Warden of the Pariſh-Church of Arun- 
del, in the County of Suſſex , the Biſhop tendered him an Oath 
ex Officio, which was, That he ſhould P2eſent every Pariſhioner 
who had done any Offence, o2 negleded any Duty mentioned in 
certain Articles contained in a pzinted Book delivered to him; 


ſome of which Articles concern the Church-TUarden himſelf, and 


ſo in effect he was to ſwear againſt himſelf in. caſe of any Default, 
which is expꝛelly againſt the Statute of 13 Car. 2. cap. 12. which 
pꝛohibits any Perſon having Eccleſtaſfical Jurisdiction to ad- 
miniſter the Dath ex Officio, o2 any other Dath, whereby the 
Perſon to whom 'tis adminiſtred may be charged to accuſe him- 


elk of any Criminal Matter, whereby he may be liable to any 


.Cenſure oꝛ Puniſhment; and becauſe the Biſhop had excommu- 
nicated him fo2 refuſing, ſuch Dath 2 he p2ayed a Pꝛohibition, 


which was granted, quoad the compelling him to make any At- 
ſwer to the ſaid Articles concerning himſelf, and the Excommu⸗ 


nication was diſcharged. 


2 Inſt 487. 
537. | 


But now upon the Motion of Serjeant Brampſton, a Conſuj- 
tation was awarded, becauſe it appeared by the Affidavit of the 
Commiſſary who tendzed this Dath, and likewiſe by the Ac of 
the Court, that he was excommunicated fo2 refuſing to take the 
Oath of a Church-Tarden accozding to Law, which was the 
only Oath tendꝛed, and therefoze the Gꝛound of the Pꝛohibition 
being falſe, a Conſultation was awarded, 
In this Pꝛohibition it was recited, That the Biſhop cannot 
give an Dath but in Two Caſes, viz. in Matters Teſtamentary, 
and Matrimonial, whereas they have Authozity in many Caſes 
moꝛe; tis true alſo, that until his Jurisdition was increaled 
by Ack of Parliament, he could hold Plea in none but thoſe Two 
Cauſes, but by the Statute De circumſpecte agatis, und of Ar- 
ticuli Cleri, he may now hold Plea in many other Caſes, 


The Biſhop infozmed the Loꝛd Chief Juſtice, that the Plain 


tiff Waterfield had cauſed 2000 of the Pꝛohibitions to be paint- 


ed in Engliſh, and had diſperſed them all over the Kingdom, 
| | = 5 


to one Duckenfield fo2 L 


* 0 
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intituling them a true tranſlated Copy of a Writ of Pꝛohibition, 
granted by the Lon Chief Juffice, and other the Juſtices of the 
Court of Common Pleas, in Eaſter-Term, 1676. againſt the Bi⸗ 
ſhop of Chicheſter,” who had p2oteeded againſt and extommu⸗ 
nicated one Thomas Waterfield, a Church-{Uarven, fo2:refuſing 
to take the Path uſtally tendꝛed to Perſons in ſuch Office; by 
which Mrit the Jilegality ok all ſuch Daths is declated, and 
the ald Biſhop commanded to take off his Ex communication: 
And this was declared by the Court to be a moſt Seditious Lfs 
bel, and gave Owet to enquire after the Pinter, that he might 
_ be proſecuted. . e 88 N 


ond W R „„ 8 . 
Eleanor Plummer verſas Sir Jeremy Whitchot, Int. 
IN an Afton of Debt foꝛ an Eſcape; Upon Nil debet pleaded, Debt for 
J the Jury found a Special Uerdi#; upon which the Caſe was Eſcape lies 
this, Vir. Chat Sir ſeremy Whitchot was ſeiſed in Fee of the againſtthe 
Office of Warden of the Fleet, and of ſeberal Meſſuages there. Warden of 
- unto belonging, and er * ſefſed, did make a G2ant thereof the Fleer, 

o one D ite, and koz the Lives of Chee moze, as Supe- 
Duckenfield by Rule of Court was admitted into the fam Dffice, rior, the 
being appꝛoved by the Court, and eſteemen a Man of an Effate, Grantee 
He ſuffers a Paiſoner afterwatds to eſcape, and being not able for Life 
to make the Plaintiff . Satisfaiton,. this Aﬀtion was bꝛought being in- 
againſt Sir Jeremy Whitchot, the now Defendant; ann whether ſufficient. 

he was chargeable oz not with this Acton, was the Queſtton, Jones _ 
Wallop, who argued fo2 the Plaintiff, ſaid, That he. mould Ex parte 
not take up any of their Time to make a Narrative of-Jmpzfſon- Quer 
ment koꝛ Debt; oꝛ what Bemedy there was fo2 Efcapes at Com- 
mon Law, and what Remedy by the Statnte; but ſtippoſing. an 
Attion of Debt will lie, whether it be by the Statute of Weſtm. 2. 
cap. 11. (fo2 at the Conimon Law, befoze the making of that Ad, Sid. 306, 307. 
an Action of Debt would not lie ag ainſt the Gaoler fo2 an Eſcape, 
but a Special Aﬀton on the Caſe, grounded on a Treſpaſs) o? 
whether this Action lay againſt the Defendant by the Statute of _ _ 
1 R. 2. cap. 12. which gives it againſt: the Warden of the Fleet, 2 1:6. 382. 
who in this Caſe had not the aftual Freehold in Pofleffſon, but 
the Inheritance, and not the tmmediate Eſtate, but the Rever- 
JFC ĩ / 

Che Omte of the Warden of the Fleet, may be taken in Two 

Capacities, either as an Eſtate, oꝛ common Maar"; 
Mo, = wherein 
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wherein a Man may have an Jnheritance „and which may be 


transferred from one to another; o2 as a Publick Office, where- 
in the King and the People may have a Special Intereſt. 


As tis an Inheritance transkerrable, tis ſubjet to the Rules 
of Law in Point of Deſcent, and is demiſable fo2 Life, in Fee, 
Tail, Poſſeſſion o2 Reverſion, and in many Things is com 


mon, and runs parallel with other. Eſtates ok Inheritance. 
*Tis true „he cannot grant this Ditice to2 Pears, not fo2 any 


Diſability in the Gzantoz, but in Reſpet of the Batter and Ma⸗ 


ture of the Thing granted, it being an Office of Truſt and Per⸗ 
onal, fo2 otherwiſe it would go to the Executoꝛ, which is in⸗ 


convenient, 9 Co. 96. Str George Reynell's Caſe, 
To enquire what Superiozity the Reverſioner - hath over the 
particular Eſtate, fs not to the Point in Queſtion; but there fg 
ſuch an Intimacy and Pavity between them, that in Judgment 
of Law they are accounted as one Eſtate. 
And therefoze Littleton, Sect. 452, 453. ſaith, That a Releaſe 


| made to a Reverſioner thall aid and benefit him who hath the 


particular Eſtate, and likewiſe a Releaſe made to the Tenant of 
the Freehold ſhall enure to him in Reverſion, becauſe they are 
Puvies in Eſtates; ſo that theſe Two Eſtates in the Cale at 


Bar make but one Office. 
This is a Publick Office of great Truſt, and concerns the 


Adminiſtration. of Juſtice; and therefoze tis but reaſonable to ad: 
mit the Rule of Reſpondeat Superior, leſt the Party ſhould be 
- without Remedy; and the rather, becauſe Execution is the Life 


of the Law, 39 H. 6. 33. 
He who is in the Office as SUpLerio2, whether it be by Droit 


92 Tort,fs accountable to the King and his People, and this bꝛings 
him within the Statute of Weſtm. 2, cap. 11. 02 1 R. 2 


If the Defendant had granted the Office in Fee to Duckenfeild 


bekoze any Eſcape had been, and the G2antee had been admitted, 
the Defendant then had been diſcharged; oꝛ if he die befo2e 02 af- | 
ter the Action bzought, and befoz Judgment, Moritur Actio cum 

\ Perſona, fo? if he had not reſerved ſomething. he could not be 


charged, and if he had parted with the Inheritance the Pꝛivity 


had been gone, but by reſerving that, he hath made himſelf lia⸗ 
ble; fo2 now he is Superioz, he may exack Homage and Fealty, 
- and the particular Tenant is ſaid to be Attendant upon the Re: 
verſion, and theſe are Marks of Supertozity. 


And this Rule of Reſpondeat Superior holds not only between 


the Pzincipal Dfficer and his Deputy, and between the Matter 
and his Servant, but in many other Caſes one is to be anfwer- 


able fox another ; 3 as, 


1. Where 


cr _ I. 
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r. Whete a Man has Power to ele# an Officer, he is charge 
able; {o the County hath Power to elef Cozoners, and if they 
_ fail in their Duty, the County ſhall be charged; fo2 by Reaſon 
9 Pommer they had to ele, they are eſteemed Superiozs, Inſt. 314 
2 Inſt. 175. 3 „ 
2. Where one Man recommends another to an Office con⸗ 
cerning the King's Revenue, the Perſon who recommends is li- 
able, if the other pzove Jnſufficient ; and fo2 this there is a no- 
table Caſe 30 E. 3. 6. 'Tis Porter's Caſe, cited in the Caſe of the 
Earl of Devonſhire, 11 Co. 92. b. There Porter being Mater 
ok the Mint, covenanted with the King to deliver him Mony 
within Eight Days, fo2 all the Bullion delivered ad Cambium 
Regis to coin, which he did not perfoam, Et quia Walwyn & Pi- 
card duxerunt & præſentaverunt the ſaid Porter, ideo conſidera- 
tum eſt quod onerentur verſus Dominum Regem : And whynot the jad. 466: 
Defendant in this Cate, who præſentavit the ſaid Duckenfietd: © 
to the Court tanquam ſufficientem, the Reaſon being the ſame? 
And the King is as much concerned in the oꝛdering this Court 
ok Juſtice, as in the owering of his Coffers; fo2 as the Trea- 
= is Nervus Belli, fo the Execution of the Lam is Nervus 
Acis. | 1 7 

3. In the Caſe of a dependant Officer, though he is a pꝛoper 
Officer and no Deputy, the Perſon who hath the Reverſion 
thall anſwer, as in 32 H. 6. 34. The Duke of Norfolk, who had 2 Int. 382: 
the Inheritance of the Marlſhalſea, was charged fo2 an Eſcape 2 Rep. e 
ſuffered by one Brandon, who was Tenant fo2 Life, in Poſſe, Pyer 278. b 
on of the laid Office ; and there is great Reaſon it ſhould be ſo; 
koꝛ when a Pꝛincipal Officer may make an Inkerioꝛ Officer, who 
afterwards commits a Fozfeiture, the Superio2 ſhall take Advan- 

tage of this Foxfeiture, and 'tis as reaſonable he ſhould be an- 
ſwerable fo2 his Miſcarriage, Cro. Eliz. 384. The Earl of Pemi- Poph. 179 
brook againſt Sit Henry Berkley. : | 

And therefoze admitting the Defendant is out of the Statute, 

vet he is within the Marim of Reſpondeat Superior, which is 
not grounded upon any Ack of Parliament, as appears in the 

Caſe of the Cozoner, and the Statute of Weſt. 2. And all 

other Ads which inculcate this Rule, are but in Afﬀfirmance of 

the Common Law ; arid this is not only a Rule of the Com- 
mon, but alſo of the Civil Law, which is ſerved with the Equity 
of this Maxim in Caſes of like Mature; and ſince tis purelp 
Remedial, ſuch a Conſfruftion ought to be made as may moſt 
advance the Remedy, 2 Inſt. 466. 


In the Caſe of Morſe and Slue, lately in this Court ; the 1 ventr 194. 


Queſtion was,CUhether a Maſter 1. Ship ſhould be charged x 238. 
1 5 | e 
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the Conmon Cugom of England, tvz neügentip keeping er 


charts Goods? Andadjudged that he was, though robbed : Lex 


Mertatoria makes a Pꝛoviſion fo2 it, foꝛ the Remedy againſt the 


Matter is moſt dire ann immemate; that againſt the Dwner is 
collateral in Favour of the Merchant, to whom datur Electio; 


and therefoze that the Jntereſt of the Merchant might be ler ved, 


the Lam in that Caſe p2ovives a double Remedy, 

And in Linwood, lib. 3. De Clerico non reſidente, f. 54. verbo 
Vicarius ; tis ſaid, That in the ſame Church there may be a 
Ref#02 and a AGirar, and the Cure of the Church may be divi⸗ 
ded between them; the:Uitar is not the Deputy of the Reftoz, 


but hath a Diſtind Dffice-from: him; and as the Tempozalitieg 


of the Uicat are but a Derivatton from the Benefice of the Retoz,' wi 


lo his Cure is derived from that of the Reo? allo. 


In like manner, Duckenfield here is not a Deputy to the De- 


kendant, but an immediate and pꝛoper Officer, and the habitual 


Care and Cuſtody is in him, which is enough to bꝛing him with- 


in the Rule of Reſpondeat Superior. 


Theſe Mitanceswere given, becauſe this is not only a Parim 
in England, but is of Fozeign P2oduttion, and adapted to the 


- Rules of Common Law, Vide Bracton, Fleta, Selden. 


The Statute de Scaccario, 51 H. 3. enads, That if any Man be 


received into Office in the Exchequer without the Treaſurer's 


Licence, or if he hath ſuch Licence and doth Treſpaſs, he ſhall 


be puniſhed according to his Treſpaſs, if he have whereof ; and 
if he have not, then he who put him in the Office ſhall be char- 
ged, and if he be not ſufficient, his Superior ſhall be charged; 


ſo that they ſhall all anſwer in their ſeveral Stations. And this 


Statute was made in Affirmance of the Common Lam: Jef there- 


foe the Supertoꝛ of a Superio2 ſhould an wer, why ſhall not the 


Defendant in this Caſe anſwer fo2 his Subſfitute 2 Fo2 though 
the Warden is not ſwomn to appoint one who is ſufficient to ſa- 
_ tisfie, he is bound to do it; and tis no Argument to ſay that 
he is diſcharged, becauſe Duckenfield was appointed by the Court; 

fo2 that is a Mozk of Supererrogation, which is left in the 


Diſcretion. of the Court, and may be done o2 omitted as they 
ſhall think neceſſary, but is not concluſive, 39 H. 6. 34. elpe⸗ 


- cfally ſince-the Jury have not found that the Court took any 
Examination whether he was Sufficient o2 not; but that he had 


foxfeited his Dice, having wilfully ſuffered - a -Paiſoner to 
efcape, and then the Dekendant is o2 may be the aitual Officer, 
and having taken Security, ought to be charged. . 5 


Sir 


* 
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Sir William Jones, who arguen on the other Side, bekaze he Ex parte 
ſpoke to the Caſe, endeavoured to remove a Doubt upon the Der 


Special Uerdif, which found that the Dekendant had taken Se- 


curity from Duckenfield to indempnitie him from Eſcapes. 


Thts, ſays he, might be an Argument at a Niſi Prius to induce 


a Jury to find Damages, but could not make a Man chargeable 


who was not ſo befoze, „„ | 
2. Though the Defendant had a Covenant from Duckenfield 
to pay 1500]. per Annum to him, yet that will not makehimmoze 


liable than if nothing had been to be paid; neither did he lay any 
eight upon it, that the Oefendant had any Notice of the Jnſutffi- 
ciency of Duckenfield, fo2 ff he is thargeable, he is bound to 


take Notice at his Peril; and no Body can believe that the 


Court of Common Pleas is chargeable, fo2 that was mentioned 


in the Argument fo2 the Plaintiff, that the Superio2 of a Su- 
perioꝛ ſhall be charged where he ts inſufficient; neither did he in- 

ſiſt upon the Rule in the Common Pleas, by which Duckenfield 
was admitted: But he conſidered, 


1. Whether the Defendant was chargeable by the Statute of 


Weſtm. 2. cap. 11. Fi 
2. If he could clear him from that Statute, whether he was 
chargeable at the Common Law, o2 by any other Statute. 


And he ſaid, That he was not chargeable by the Statute of 


Weſt. 2. which gives an Adlon of Debt againſt the Gaoler fo2 an 


Eſcape : Many Authozities might be cited to pꝛove, that where a 


Man is in Execution on an Aﬀton of Debt, that ſuch an Exe- 
cution is not within that Statute, 7 H. 6. 5. Bro. tit. Eſcape pl. . 
Pl. Com. 35. Jt was doubtful there, howa Gaoler became charge⸗ 
able fo2 the Eſcape of a Man who was in Execution fo2 Debt; 
but were he in Execution fo2 Matter of Accompt, he is charge- 
able by the expꝛels Wozds of the Statute, which are Caveat ſibi 


Vicecomes & Cuſtos Gaolæ ; and the Parliament in 1 R. 2. did 


not think the Mard en chargeable, fo2 if they did, to what Pur⸗ 


poſe was it to make the TUarden of the Fleet liable to an Action 


ok Debt fo2 an Eſcape of a Man in Execution fo2 * ik he 


was chargeable befoze by that Statute of Weſtm. 2. This was 


urged, to ſhew that at that Time it was not clear. 
But becauſe there are Authoaities that ſeem another Way, he 


did not affirm o2 deny it after ſuch Uarieties of Opinions, but 


P2ocerded to argue theſe Two Points: = 
1. That the Rule of Reſpondeat Superior doth not extend to 


this Caſe. _ 


2. That a Reverſioner is not a Superioz, 


R 2 15 The 
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Poſte. 1. The Statute. de Donis is by ſome called the Statute of 
great Wen,-becauſe the Intent of it was fo2 the Pꝛeler vation of 
* 13 Fd. 1. their Eſtates ; and this Statute being made in the ſame * Pear, 
ſeems alfo to have a particular Regard to theLozd, to give him a 
quick and mo2e ſevere Remedy againſt his Servant and Baplitt 
than he had befoze ; koz it makes him in Effet-his: own Judge 
againſt him in Taſes of Accompt, becaule it gives him Authozity 
do allign Auditoꝛs, and ſuch as he appoints muſt ſtand, and the 
F. N. B. Servant has no Remedy but by TUrit Ex parte talis in the Exe- 
129. quer; pet no Man ever thought that by the Equity of this Sta- 
tute the ſame may be done in an Aﬀign of Debt, and therefoze 
the Difference in the P2oceedings between Adions of Accompt 
and Debt, ſeems to imply that an Action of Debt is not within 
the Rule of Reſpondeat Superior: | ED 9. 
2. There is a great Difference between the Reſtraint of Paſſo- 
ners in Execution fo2 Debt, and thoſe who are impaziſbned vp 
this At foꝛ arrear of Rent, which direts that they ſhall be arreſted 
cc. & carceri mancipenturin ferris; but this the Gaoler could nat 
| have done at the Common Law; neither was it ever pzaFfiſed o2 
i allowed by the Law that a Paiſoner ſhould be ſo uſed, who is in 
; | Execution foꝛ Debt, unleſs he be unruly, and endeavour to eſcape; 
\ but *tis exp2efly againſt the Law to do it where there is no ſuch. 
Reaſon, becauſe a Paiſon is fo? the ſafe Cuſtody of Men, and not 
to puniſh them, 1 Inſt 260. a. Ss that it appears by this, That 
n ſtritter Remedy was pꝛovided fo2 Executions in Accompt than 
3. There are certain Perſons alſo, who are made chargeably by 
this Statute when the Execution is in Accompt, who cannot be 
charged in Debt; fo2 the Statute -enafs, That if the Party 
eſcape, the Officer in whoſe Guſtody he is ſhall anſwer, five infra 
Libert atem five extra; (0 that the Gaoler ſhall be charged, whether 
he be of a Franchiſe o2 of the County at large; but if a Ban 
"0 1s in Execution k Debt, and then eſcapes, the Gaoler is not 
— 14 „3 Co. 51. table, but the Sheriff ; though the! Gabler hath the Cuſtody of 
1 Weſtbys the Body of Dne, whom the late Sheriff did not deliver over to 


. 
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11 Caſe. the pzeſent Sheriff 2 So that in this alſo there is Difference 
14 upon this Statute between Ackions of Accompt and Aﬀions 
— 4 of Debt, and'therefoze the Clauſe therein, of Reſpondeat Supe- 
| rior, being made upon a particular Occaſion only in the Caſe of 
= Accompt, thall not be extended to other Matters, and can in no 
41 wiſe influence this Tale, which fo2 other Reaſons cannot be go- 
14 | verned by that Rule, if extended to all who habe Power to de 
| pute an Officer, and thereby give him an Jntereſt, oz to appoint 
[1 ane to? à Time. . | | | | 
'S 2, Point- 
— 14 
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4, Point. I, Betaule he in Reverſion is not in propaiety of | 


Speech a Superioz; foz tis not ſaid, that a Reverſianer after 
an Eſtate 'fo2 Life is Superioz, und of moze Accompt in the 

Law than he who hath the particular Eſtate; but on the con: 
trary, he who hath the Freehold is ot greater Accompt and Re: 
gard in the Law, than the Reverſioner after him; and if (as it 
hath been objefed) both make but one Effate, then there can be 


no Superiozity, and it would be very Hard and difficult fo2 any 


Man to p2ove, that any Attendancy is made by the Tenant for 
Life upon him who hath the Reverſion. 

2. Here is Room enough within the Statute to ſatisfie that 
Wow Superior, by aplatn and clear Conſfruffion, without bung- 


ing in the Reverſioner; fo? if the Sheriff makes a Deputy, o2 a 


Low makes Bayliff of a Liberty, the Sheriff and the Lond are 
| p2operly the Superiow. 

3. This Mond Superior is uſed in the Statute made the ſame 
Pear with this, cap. 2. in Signification agreeable with the Caſe in 

ueſtion; fo2 it retttes, That where Lows of Fees diſtrain their. 
Tenants fo2 Rents and Services, and they having repleviey 
their Cattle no alien v2 ſell them, ſo-that a Return cannot be 
made; then it pꝛovides That the Sheriff oꝛ Bapliff chall take 
Pledges to pzolſecute the Suit befoze they make Deliverance of 


the Diſtreſs, and ik the Bapliff be not able to reſtoꝛe, (that is, if 


he take. inſufficient Pledges) the Spy ſhall anſwer, by which 
the Parliament could mean no other than the Lo of. that Li- 
berty ; foꝛ if it ſhould be otherwile, there would be ng End ot Su⸗ 

perioꝛs; as if there is a 5ailiwick in Fee of a Liberty, and the 
Bapliff thereof grants it fo2 Life, in this Caſe there are Two 

Superioꝛs, fo2 the Low of the Bayliff-is one, and the Bayliff 
Himſelf is another, which cannot be, 2 Inſt 382. 

There is a Congruity in Law, in ſaving, the Sheriff and Lom 
1 but there can be none in taking the Reverſioner 
a Superioꝛ. 

The Low may lole the Liberty, if his VBayliſf fo2 Life 02411 Fit 
. commit a Foxfeiture, as by not attending the Juſtices in Ep2e ; 
but a Reverſion cannot be loft by the Foxeiture of the Tenant 
fo2 Life ;Fif the Bapliff make an i Execution of aTUrit, oꝛ ſuffer 
the Party to Eſcape, the Lo ſhall anſwer ; ſo if the Marchal of 
England appoint a Parſhal, there may be a Fozfeitnre ofhis Dffice, 
becauſe tis but till the ſame Office ; and therefoze the Cale in 


Cro. Eliz. 386. where 'tis ſaid, If an Office be granted for Life, 


the Forfeiture of Tenant for Life ſhall be the Forfeiture. of the 
whole Office, is miſtaken ; fo2 in Moor pl. 987. tis held other: 


wiſe; and upon the true Difference between a D and. - 


— ; 
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Gant foꝛ Lite; ; for in the Firn Caſe there may be a Foxfeiture 
ok the Superioꝛ, becauſe tis ſtill but the ſame Dſkce ; but in 
the other Caſe the Superio? ſhall not fozfeit fo2 any Misdemea⸗ 
nour of the G2ante fo2 Life, becauſe he hath the Freehold of the 
 wholeDffice, and the other nothing but the Reverſion; and there- 
koꝛe if the Defendant be liable in this Caſe, tis in reſpet, 


2. That he hath granted the Eſtate. 
2. That he hath the Reverſion 02 Reſidue after the Life of the | 


SGzantee. 


He cannot be charged in reſpet that he hath granted the Eſtate, | 
becauſe the Freehold is gone, and in another ; neither can he be 


charged in reſpe# of the Reverſion, becauſe then not only his 
Hetr, but the Aﬀigne of the Reverſion will be chargeable allo, 


which cannot be. 
As to the Second Point of this argument ik the Defendant 


is not chargeable by this Statute, he is not to be charged at the 
Common Law. 


2. Becauſe the Common Law doth not give an Aion of Debt 
fo2 an Eſcape, but an Action on the Caſe only; neither doth it 


* any Remedy but againſt the Party offending. 


As to the Caſe that hath been objetedupon theStatute de Scac- 


cario, where the ſeveral Officers in the Exchequer ſhall anſwer in 
their Degrees of Superiozity, that cannot be applicable to this 


Caſe, becauſe there can be no P2opoztion betw#n Things which 


concern the King's Revenue and Pꝛerogative, and thole of a com- 
mon Perſon. 


The Cales of the Coꝛoner and the Sheriff, and of the Recom 


mending of a Receiver to the King, are not like this Caſe, becauſe 
the King cannot inkoꝛm himſelf' of the Sufficiency of the Party 


- _ recommended, and therefoze tis but reaſonable that he who re 


commends ſhould be liable; and can it be ſoid, That when the 
_ Defendant was about to ſell this Dffice to one Norwood (which 


he hath ſince done) that if a Stranger had recommended Nor- 


wood, and he had p2oved inſufficient, that the Stranger would 
| have ban liable: 


As fo2 the Civil Law, and the Authozities therein cited to go- 
vern this Caſe, he did not anſwer them, becauſe they judge after 


their Law, and the Common Lawyers after another Tay. 


This Dffice hath been granted Time out of Mind koꝛ Life, and 
no Doubt but many Eſcapes have been made, but never was any 


 Aftion bzought againſt him in the Reverſion befoze now. 


The Court of Common Pleas always examine the Sutticiency of 


the Gzantee fo2 Life, which ſhews that in all Succeſſion of ages 
the — ol Learned Pen were, That no Elcape could be 


beougl t 
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| brought againlt the Reverſionter ; for if ſo, what Nezd is there of 
ſuch Examination? This was urged, to ſhew that the Pzoreep- 


ings of that Court did ndt alter, but interpꝛet the Lats. 
But admitting the Cate of the Duke of Norfolk to be Lam, 
yet it concerns not this, becauſe the Sub-MWarſhal. there was 
taken as a Deputy; but there is no ſuch Officer as a Sub-Tar-- 
den, fo2 Duckenfield had it foz Life, 

And then a Deputy being a Perſon removeable at Pleaſure, 
will not be ſo confidered in Law, as one who hath a moze fired 
_ Eſtate ; fo2 having nothing to loſe, it catinot be intended that 
he will be fo careful in the Execution of his Dffice-as the other; 


and therefoze tis reaſonable in ſuch Caſe that the Superioz N 
ſhould anlwer e But he who hath a Freehold koz Life, hath an 


Eſtate of ſome Ualue in the Law which he cannot be ſuppoled 
eaſily to fozfeit, and theretoꝛe tis reaſonable that he alone ſhould 
be liable fo2 his own Miſcarriages; fo2 if the Defendant chould 
be charged, by the ſame Realon the Gzantee of the Neverſton 
map be charged, who is altogether an innocent Perſon, and ſo 
map be liable to a vaſt Sum koꝛ the Fault of another; koꝛ which 
_ Reaſons he p2zayed Judgment fo2 the Dekennant. E 


The Court delivered no Opinion this Term, but took Time 
to adviſe ; and afterwards in Eafter. Term following, Rainsford 
Chief Juſtice delivered the Opinions of Twiſden, Wild and Jones, 
© Jufffres, who ſad they were all agreeing in the main Point, but 
thought the Uerdi# imperkeck, and not to warrant the Plaintiff's 
Cale; fo2he declared that at the Time when the Gzant was made 
to Duckenfield, when the Commitment was, and when the 
Elcape was ſuffeted, and ever ſince, that Duckenfield was in⸗ 
ſufficient and not able to anſwer the Plaintiff; but the Jury in 
the Special Mer dick do not find the Jnſufficiency at that Time 
when this Ackion was boughe. : 4 | 
But as to the main Queſtton, they were of Opinion that the 
Defendant was Superio2, and that he is chargeable fo2 this In⸗ 
ſufficiency of Duckenfield; but if he had bon ſuiffcient when the 
Plaintiff bꝛought this Action, itmight have been otherwiſe : But 
his Jnability being fully averred in the Declaration, and the O& 
kendant denying it, andthe Jury having found nothing againſt it, 
but there being ſtrong Sulpicions of the Truth of the Fatt, the 
Court would not make an Intendment to the coritrary. 
The Jury have found expꝛelly, That Duckenfield was inſufficient 
at the Time of the Eſcape, which was within Sir Weeks of the 
Time when the Aﬀton was commenced ; ſo that having once 
found him diſabled, unleſs it appear that he was of Ability _ 


Judgmeot: 


— Es — — oo 
—— * 4 4 — 


/* 

_ 

1; «8 

5 1 1 : 
Pi: 
i: 7 
tif 

"1:1 408 

x5 

+ 1 

ö 5 

i z 


LTP, 


3 2 3 
P ˙ m ¶⁵—d⅛ he do nanny = — D 
— . —— Ar mÜ— —ͤ—ÿ — —_ A - == xg > 4 
- — — — — 
— Sy > A o * — * d 


— IR 
— — 
2 
2 
m 


2 n c 


Mich. 28 Car. II. in Banco Regis. 


— 


wards, the Court will not intend him lo, but rather that he was 
Jnſufficient at the Time ok the Action bꝛought; fo there being 
ſtrong Surmiſes of it, and there being no Gꝛound within the Re- 
coꝛd to intend him Sufficient, a Fat may be collected that is not 
found in the Uetdif, Fulwood's Caſe, 4 oo. 


The King verſus Moor. 


Difference A N Jnfomnation was brought upon the Statute of the 4th 


berween a & 5th of Philip and Mary, cap. 8. which enafﬀs, That if 
Prohibito- any Perſon, &c. above the Age of 14, ſhall after the'Firſt Day 
ry Clauſe, of (April next after the making the Statute) unlawfully take 
and a a Maid or Woman unmarried, being within the Age of 16 Years, 
Clauſe Cc. the Party ſhall ſuffer Two Years Impriſonment, or pay ſuch 
which Fine as ſhall be aſſeſſed in the Sa- Chamber, and that the Defen- 


gives a Pe- dant exiſtens ſupra ætatem quatuordecim Annnorum did take a 
nalty in a poung Maid away unmarried, and kept her Thꝛee Days contra 


Statute. formam Statuti; upon which he was fdund Guilty, and now moved 
in Arreſt of Judgment. | EE 


:. It was ſaidfo2 the Defendant, That this Court could not 
fine him upon this Statute, becauſe when the Jnfo2mer enti⸗ 
tles himſelf by a Statute, he muſt take the Remedy therein pꝛe⸗ 
ſcribed ; and ſo tis not like an Jnfozmation at the Common Law, 

koꝛ in ſuch Caſe this Court might fine the Plaintiff. : 

2. Jt is not averred, That the Party offending was above 
the Age of 14 Pears at the Time of taking, but only that he 
being above the Age of 14, ſuch a Day did take. 3: 


Where | Sir William Jones contra. It the Firſt Dbſetion hath any 


there are Weight in it, tis to bing the Party to an Jmpaiſonment fo? 


not Ne- the Space of Two Years, which is a Puniſhment direfed by that 
gative Statute; but the Fine is limited to theStar-Chamber, and thoſe 
Words, Offences which were puniſhable there, are likewiſe to be puniſh- 
the Court ed here, becauſe there are no Negative Wozds in this Statute 
of King's to abzidge the guthozity of this Court, which is never reftrain- 
Bench is ed, but when the Statute direfs, befoze whom the Offence ſhall 
not re- be tried, and not elſewhere, It was the Opinion of my Loꝛd 


ſtrained. Chief Juſfice Hales, That where there is a Prohibitory Clauſe 


Mod. Rep. in a Statute, and another Clauſe which gives a Penalty, if the 


34. Sid. 359, Party will go upon the Prohibitory Clauſe, he is not confined 


to the Manner expreſſed in the Statute, but if he will ge upon 


Poltea, the Penalty, he muſt then purſue what the Statute direct. 


The 


_—— 
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Che Firſt Part of this Statute is but a Declaration of the 
Common Law; the Second Clauſe is introductive ot anew Law 
as to the Court of Srar-Chamber, but is not a Reitrittion as to 
this Court, which might have puniſhed. the Defendant if there 
had been no ſuch Law. The firſt Clauſe is Pꝛohibitoꝛp, viz. That 
ft . ſhall nor be lawful for any Perſon to take. away a Maid un- 
married, and upon this C this Jnfommation: is bꝛought: 
The Second Clauſe is diſfint, and direfts the Punichment, viz. 
Upon Conviction to ſuffer Impriſonment for Two Years. Now by 
taking away the Court of Stat · Chamber, this Pꝛohthitoꝛy Clauſe 
is not. repealed, upon which a Man may be ind cced without de⸗ 
manding the Penalty; and the Statute having directed, that the 
Dffence ſhall be heard and determined: befoze the King's, Coun- 
Lil in the Star · Chamber, o2 hefoze the Judge of Ailliſe, and no 
Negative Wozws. to reſtrain this Caurt; therefoze the Chief 
Juſtice, who, is the Judge ok Alle in the County of Middlefex, * Cro. Car. 
may hear and determine this Offence, and by conſequence fine 465. 
the Party if he be found guilty. © . 
As to the Second Objeſtion, That it is not averred, that the 
Party offenying was above the Age of 14 Years at the Time ofthe 
Taking, it had bon better if it had bern laid, tunc exiſten' ſupra #ra- 
tem quatuordecimAnnorum: But notwithſtanding tis well enough; 
foꝛ tis ſaid, That being above the Age of 14 Pears, ſuch a Day he 
did take, &c. ſo that it cannot be otherwiſe but that he was of 
ſuch an Age at the Time when the Maid was taken; andthe Jury 
found him guilty contra formam Statuti; which may likewiſe be an 
Anſwer to the Firſf Objeition; fo2 he being found guilty contra 
formam Statuti, if there be any other Statute which pꝛohibits and 
- puniſhes a Riot, this Inkonnation is as well grounded upon ſuch, 27 
as upon this Statute. of Philip and Mary, fo2 tis expꝛeliy ſaid, 
That the Defendant and others did unlawfully al emble them⸗ 
lelveg together, and riotoſe & routoſe made an Aſſault upon her, 
lo that it ſhall be intended to n upon ſuch a Law, as 
ſhall be beſt fo2 puniſhing the Difence, - _ © 


The Court were ok Opinion, That notwithſtanving theſe Ex- Curia. 
ceptions, the Jnfozmation was good, and was not like the Caſe - 
bk an Jnvitment upon the Statute fo2 a fo2ctble Entry, That 

luch a Day by Fozce and Arms the Defendant did enter into 
ſuch a Houle, exiſten liberum Tenementum of J. N. and if he doth 1 
not ſay tunc cxiſten* the Indickment is naught, becauſe the Jur : 

may enquire of a Thing befo2e it is done; but here the exiſten 
being added to the Perſon, carries the Senſe to the Time of the 
 Dffence committed, 5 | \ 

_— S The 
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| The Statute of x R. 3. ſaifh, That all Gunts made by Ceſtui 
Uſe being of kull Age, chall be good againſt him and his 
its, and. tis 964 16 H. 7. that he nerd not thew- when 
and where, but general exiſten” of full Age, and upon the Evi⸗ 
dence it mut be d p 
Where a Thing relates to the Condition of a Man, it ſhal 
be tried in the County where the Action is laid, and tis n 
necefſary. to ſay in what County he is a Knight oz an Eſquire ; 
any Citizen and Freeman may deviſe his Land in Mortmain, by 


the Cuſtom of London; tis enough to ſay in Pleading, exiſten? 


a Citizen and Freeman, without. ſetting koꝛth when and where, 
If a Man be invicted. fo2 not coming to Church, tis enough 

to ſap a, of the Age ol Sixteen Pears, he did not come to 
urch. 

Hazi is an Offenre puniſhable at Common Lam, tis malum 


in ſe. But admitting twas an Offence created by the Statute, 


there being no. Negative Wozds to pꝛohibit, this Court hath a 
Jutisdittion to puniſh this Offence, ik the Scar-Chamber had not 
been taken away; fo2 the Party had his Election to proceed in 


this Court upon the Pyohibitozy Clauſe, and the Juſtices of | 


Entailed 
Lands for- 
feited for 


Treaſon. 
Jones 57. 


1 Ventr.299. 
2 Lev. 169. 


Aﬀſile muſt be intended the Juſtices of Oyer and Terminer, 
Moor 564. hereupon- the Defendant was fined 500 l. and 


bound to * ICS * A a. Pear, 15 


Brown verſus Waite. 


[| Jo a Special Aerdict in Ejectment, the Caſe Ws» viz. 
Sir John Danvers, the Father of the Leſſoꝛ of the Plain⸗ 
tiff, was in Anno Domini 1646. Tenant in Tail of the Lands 
now in Queſtion; and was afterwards inſtrumental in bringing 
the late King Charles to Death, and and fo was guilty of High 
Treaſon, and died. | | 
Atertoarys the Act of Pains and Penalties, made 13 Car. 2. 
cap. 15. enacts, That all the Lands, Tenements and Hereditaments, 
which Sir John Danvers had the 25th Day of March, in the Year 
1646, or at any Time ſince, ſhall be forfeited to the King. 5 
And whether theſe entailed Lands ſhall be kozkeited to "the King 
by Foxce of this At, was the Queſtion, 


Wallop, who atgued foz the Plaintiff, ald, That the entailep 
Lands. were not fozteited; his Reaſons ae Þ 


+. Theſe 
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1 1. Chele Lands entailed are not etpreny namen in that 
ck. 

2. Tenant in Tail hath but an Eſtate koz Life in his Lands, 
and therefo2e by-theſe Mons [All his Lands], thoſe which are en- 
tailed cannot be intended; fo2 if he grant Torum ſtatum ſuum, 
only an Eſtate fo2 Life paſſeth. * 
| - Theſe Lands are not foꝛteited by the Statute of 26 H. 8. 

13. which gives the Foxfeiture of entailed Lands in caſe of 
Treaſon; becault Sir John Danvers was not convicted of it by 
Proceſs, Preſentment, Confeſſion, Verdict, 92 Ourlawry, which 
that Statute doth require, ka: he died befoze any ſuch Con: 


vixion. 


| Sir Francis Winnington the King's Solicitor, argued contra, 
that entailed Lands are foxeited by the Ai of Pains and Penal- 
dies; ; and in ſpeaking to this Matter, he conſidered, 
The Mozs of that ac. 
* mow Eſtates Tail were created, and how fo2feitable fo? 
ca on. 

r. This At recites the Ad of general Parbon, which did not 
intend to diſcharge the Lands of Sir John Danvers and * 
from a Foxeiture. - 

2. Jt recites that he was guilty of Digh Creaton. 

3. Then comes the enafting Clauſe, Viz. That all che Lands 
Tenements, Rights, Intereſts, Offices, Annuities, and all other He- 
reditaments, Leaſes, Chattels, and other Things of what Nature 
ſoever of him the ſaid Sir John Danvers and otliers, which they 
had on the 25th of March 1646, or at any Time ſince, ſnall be 
forfeited to the King, his Heirs and Succeſſors. 

2. As to the creation of Intails, there were no ſuch Eſtateg at 
the Common Law; they were all Fee-Simple Conditional, and 
poſt prolem ſulcitatam the Condition was perfo2med fo2 Three 

Jurpoſes : 

Vi. To alien, Co. Lit. 19. a 2 Inſt. 334. 

To foxfeit ; 

Oꝛ to charge with a Rent: And thus the Law continued ill 
13 E. x. and there having been frequent TUars between King 
John and the Barons, the great Men then obtained the Statute 
de Donis to pꝛeſerve their Eſtates, leſt the like Occaſion ſhould 
Happen again, in which tis only mentioned, That the Cenant 

in Tail chould not have Power to alien; but it was well known 

that if he could not alien, he cuulb not foxeſt; kus before that 
Statute, as he might alien poſt prolem ſuſcitatam, ſo the Judges 


always conſtruedthat he might 9 5 Ed. 3. 14. fo; TRE 
2 an 
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and Alienation dib always go Hand in Hand, 1 Co. 175. Mild- 
mays Cafe. 1 4 . 4 5 5 | 
And from the making of that Statute, it always continued a 
tettled and received Opinion, That Tenant in Tail could not 
alien, until by the r2ch of Ed. 4. a Recovery came in, by which 
the Eſfate Tail may be docked, and which is now become a Com- 
mon Iſſurance.  _ ES 
Then by theStatute of 4 H. 7. cap. 24. Tenant in Tail might 
bar his Jfſue by Fine and Pꝛotlamation, and all this while it wag 
not thought- that ſuch Lands could be foꝛfeited fo2 Treaſon ; 
which Opinion continued during all the Reign of H. 7.fo2 though 
by his Marriage the Houſes of York and Lancaſter were united, 
pet the great Men in thole Days thought there might be ſome 
Doubt about the SucceMion after the Death of HI. 7. if he 
ſhould die w:thout Jſſue, and thereby thoſe Differences might 
be again revived, and therefoze no Endeavours were uſed to 
make any Alteration in the Law, till after the Death of H. 7. 
And after his Son H.8. had Iſſue, thoſe Doubts were removed, 
and being never likely to ariſe again, then the Ack of 26 U. 8. 
was made, which gives a Foxeiture of entailed Lands in Caſes 
:: | 
The Inference from this will be, That all the Caſes put be- 


koze the 26th Pear of H. 8. and ſo befoze entafled Lands, were 


ade fozfeitable foꝛ Tteaſon; and where by the general Words of 
ands, Tenements and Hereditaments, 'twas adjudged entailed 
Lands did not paſs, do not concern this Taſe ; but now ſince 
they are made foxfeitable by that Statute, ſuch general Wlows 
are ſufficient ta ſerve the Turn. | | 


By the Statute of 16 R. 2. cap. 5 entailed Lands are not foꝛ 


> Inſt. 334. 
i Inſt, - 


feited in a Præmunire, but during the Life of Tenant in Tail; be- 
catiſe they were not then to be fozfeited fo2 Treaſon, Co. Lit. x 30. 

If then it appears that the Crime of which Sir John Danvers 
was guilty, was Treaſon ; and ik entailed Lands are fozfeited 
fo2 Treaſon; then when the Ack ſaith, That he ſhall forfeir all his 
Lands, by thoſe general Tows his entailed Lands ſhall be fo2- 
keited: And though by the Common Law there can be no Attain⸗ 


der in this Caſe, the Party being dead; pet by Act of Parliament 


ainder. | | 145 
The Intent of it was to fozfeit Effates Tail, which may be 


colleted from the general Wows; fo2 if a Fee-Simple is foxfeit- 


ed, thouſrh not named, why not an Eſtate Tail» Eſpecially ſince 


the Wow Hereditaments is very comprehenſive, and may take in 


both thoſe Eſtates, Spelinan's Gloſſary 227. 2 Roll. Rep. 503. 
| | In 
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In the very ac of 26 H. 8. cap. 13. Effates Tail are not 
named, fo2 the TAloꝛds are, Every Offender convict of Treaſon, 
Cc. ſhall forfeit all ſuch Lands, Tenements and Hereditaments 
which he ſhall have of any Eſtate of Inheritance, in Uſe, Poſſeſ- 
ſion, or by any Right, Title or Means, &«c, and yet a Conſiruition 
hath bern made thereupon in Favour ok the Crown; ſo a Dig: 
"nity of an Earldom intailed is fozfeitable by this Statute by the 
(Wow Hereditament, 7 Co. 34 


Afterwards in Hillary-Term, Rainsford, Chief Juſtice, delivered 
the Opinion of the Court, That upon Conſtruction ok the Ac 
2 Pains and Penalties, this Eſtate Tail was fozfeited to the 
ing. 34 ; | | i4 2 1 

He agteed, the Series and Pꝛogte x of Eſtates Tail to have 
been as argued by the Solicitoꝛ; and that the Queſtion nom was, 
MMhether by the Ac of Pains, &c. Eſtates Tail can be foxfeited; 
unleſs there are expꝛels Mos to take away the Foxce- ot the 
Statute de Donis Conditionalibus, fo2 by that Statute there was 
a ſettled Perpetuity; Tenant in Tail could neither fozfeit no2 alien 
his Eſtate, no not in Caſe of Treaſon, a Fore is a kind 
of Alienation; but afterwards by.the Refolution in Ed. 4. an lte- 

ation. by a Common Recoyery was conſtrued to be out of the 
ald Statute :- And by the Statute ok Fines, 4 H. 7. which is ex⸗ 


pounded by a ſubſequent Statute of 32 H. 8. cap. 1 in 
ower to alien 


Tail, notwithſtanding his fozmer Reſfraint, had | 
the Eſtate Tail, and bar his Jſlue ; but all this while his Eftate 
was not to be foxfeited fo2 Treaſon, till the Statute of 33 H. 8. 
cap. 20. which gives Uſes, Rights, Entries, Conditions, as well as 
Poſſeſſions, Reverſions, Remainders, and all other Things of a 
Perſon attainted of Treaſon by the Common or Statute Law of 
che Realm, to the King, as if ſuch Attainder had been by Act of 
Parliament. & - | 


Then by the Statute of 5 & 6 Ed. cap. ir. tis enadten, Thar 
an Offender being guilty of High Treaſon, and lawfully _conviR, 
ſhall forfeit to the King all ſuch Lands, Tenements and Heredira- 
ments which he ſhall have of any Eſtate of Inheritance in his own 
Righe in Uſe or Poſſeſſion; by which Statutes, that de Donis 
Conditionalibus was taken off in Caſes of. Treaſoit, as it had 
been befoze by the Reſolution in 12 E. 4. and by the Statute of 
F _ as to the Alienation of an Eſtate Tail by Fine and Re- 
covery. en Vl 
It therefoze this Act of Pains, &c. will admit of ſuch a Cort: 
ſtruction as ta make Eſtates Tail fozfeit; here is a cn 
| eno 


judgment. 
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3 Co. 


Mich. 28 Car. II. in Banco Regis. 


 FInſt, 334. 


enough to deſerve ſuch a great Puniſhment ; a Crime fo2 which 
the Parliament hath oꝛdered an Anniverſary to be kept fo2 ever 
with Faſting and Humiliation, to imploꝛe that the Guilt of that 
innocent Blood then ſhed may not be required of our Poſterity; 
this they eſteemed as another kind of D2iginal Sin, which unleſs 
ous erpiated, might extend not only ad Natos, ſed qui naſcantur 
ab illis. | | 2 e 
And that this Ad will admit of ſuch a Conftrufion, thele Rea- 
{ons were given: | | | N 
1. From the general comp2ehenſive Tos mentioning thole 
Things which are to be foxfeited, viz. Meſſuages, Lands, Tene- 
ments, Reverſions and: Intereſts, which laſt TUow ſignifies the 
Eſtate in the Land as well as the Land it ſelf, o2 otherwiſe the 
Wow muſt be conſfrued to have no Effet, | 
2. Eſfates Tail are not now p2oteted by the Clauſe in the 
Statute de Donis Non habet Poteſtatem alienandi, but are ſth: 


jet to the Forfeiture by the Ac of H. 8. which though it extends 


to Attainders only, yet tis a good Rule fo2 the Judges to make a 


 Conſftrufion of an Ac ot Parliament by, eſpecailly in ſuch a Caſe 


as this, wherein tis plain that the Law did look upon theſe Dffen- 
ders, if not attainted, yet in pari gradu with ſuch Perſons, and 
therefoze may be a good Warrant to make the like Conſtruckton 
as in Caſes of Attainder. : | 5 
3. Becauſe the Offenders are dead; fo2 had they bern living, 
there might have ban better Reaſon to have conſtrued this A# 
not to extend to Eſtates Tail, becauſe then ſomething might be 


foxfeited, viz. an Eſtate foꝛ Life ; and therefoze the Act would ſig⸗ 


nifie very little, if ſich Conſtruction could not be made of it to 


reach Eſtates Tail of ſuch Perſons who were dead at the Time of 


the making the Law, eſpectally ſince tis well known, that when 
Men engage in ſuch Crimes they give what Pꝛotection they 


can to their Eſtates, and place them as far as they can out of 
Danger. | | | 


4. It appears by the Act, that the Law-makers did nut intend 


that the Childzen of ſuch Offenders ſhould have any Benefit of 


their Eſtates, becauſe in the Pꝛoviſo there is a ſaving of all Eſtates 
of Pur chaſers fo2 Money bona Fide patd, and therein alſo a parti⸗ 
cular Exception of the TUife and Childꝛen and Heirs of the Of- 
fenders; and if the Act would not pꝛotect the Eſtate of the Chil⸗ 


dꝛen, though they ſhould be Purchaſers fo2 a valuable Conſidera⸗ 


tion, it will never pꝛotect their Eſtate under a voluntary Convey- 
ance made by the Anceſtoꝛ, eſpccially in this Caſe, becauſe the 
Entail carries a Suſpicton with it, that it was deſigned with a 


p2olpet to commit this Crime; fo2 Sir John Danvers was Ce. 


nant 


- 
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nant in Tail betoze; and in the Pear 1647, levies a Fine to bar 
that Entail, and then limits a new Eſtate Tail to himſeik, in 
which there is a Pꝛoviſion ta make Leaſeg fo2 any Number ot 
Pears upon what Lives ſoever in Poſleiſion o2 Reverſion, with , 
Bent o2 without it, and this was but the Year befoze the Crime 
tam r 
„ F. The Pooviſo in the Act fo? ſaving the Eſtates of Pur 
chaloꝛs doth protect all Conveyances- and Allurances, &. of 
Land, not being the Lands of the late Ring, Queen, Prince, &c: 
and not being Land fold for any pretended ee; ſince the 
Firſt of June, 1647, and all Statutes and Judgments ſuffered by the 
Offenders from being impeached ; from which it appears, that the 
Parliament looked upon entatled Lands as fozfeited; fox if E- 
ſfates made to others upon a valuable Conftderation had needof 
a Pꝛoviſo 'to-fave them from Foxzfeiture, à fortiori, the Effates- 
out of which thoſe are derived have nerd ot ſuch a Saving, and 
therefoze mut be foxfeit by the At; koꝛ which Reaſon theſe Lands 
are fore tf nn 
- As to the great Objeftion which hath been made and inſiſted 
on the other Side, and which is Trudgeon's Cale, 22 Eliz. r Inſt. 
130. Where Tenant in Tail was attaintey in a Præmunire, any 
it was adjudged that he ſhould fofeit his Land but during his 
Life; fo2 though the Statute of 16 R. 2: cap. 5. enafs, That in 
ſuch Caſe their Lands, 'Tenements, Goods and Chartels ſhall be 
- forfeited to the King; pet that muſt be underſfood of ſuch an E- 
ffate as he may lawfully foꝛfeit, and that is during his own Life, 
and therefoe being general Mos, they do not take away the 
Force of the Statute de Donis, ſo that his Lands in Fee⸗Simple, 
ko Like, &c. ſhall be foxeited, but the Land entailed ſhall not, 
during his Life. _ | a 6.” 
But the Anſwer is plain: Fo2 in the Keign of R. 2. when 
the Statute of Præmunire was made, Eſtates Tail were under a 
Perpetuity by the ſaid Statute de Donis, which Statute is now 
much weakened in the Point of Alienation ; and the Law is quite 
altered ſince that Time; and tis apparent by multitude of Pꝛe⸗ 
_ Ledents, that ſuch fri Conſtrucions have not been made ſince - 
that Time to p2eſerve Eſtates Tail from Foxfeitures without 
ſpecial and particular Uozds; and theretoꝛe in the Caſe of Adams 4 Co. 164 
and Lambert, which is a Cale in Point, the Judges there con. 
ſtrued Eſtates Tail to be foxfeit fo2 want of ſpecial ods in the 
Statute of 1 E. 6. cap. 14. to fave it; and that mas only a Law 
made foꝛ ſuppꝛeſſing of Superſtitious Uſes upon a politick Conſide⸗ 
ration; but this is a much greater Offence intended to be pu⸗ 
_niſhed by this At, in which there are Demonſtrations both 2 
| | the 
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the Wows and Intent of the Law-makers to make this Eſtate 
Fozfeited to the Crown, than in that Caſe fo much relied on: And 
Judgment was given accomingly. - . BOS +" ha 

E Wyld died befoze Judgment was given; but- Juſtice Twiſden 
ſaid he was of that Opinion, and Jones Juſtice concurred. 


- oP} 901, 902. 50 ö 1 PLIES © 1 | LE: 
22. Ik there be an Eſcape by the Plaintiff's Conſent, though 
he did not intend it, the Law is hard that the Debt ſhould be 


If it had thereby diſcharged; as where one was in Execution in the King's- 
been by Bench, and ſome Pyopoſals were made to the Plaintiff in Behalf 
the Con- of the Paiſoner, who ſeeing there was ſome Likelihood of an 
ſent of Accommodation, conſented to a Meeting in London, and de- 
the Sheriff, ſired the Pꝛiſoner might be there, who came accozdingly; and 
he could this was held to be an Eſcape with the * Conſent of the Plaintiff, 
never take 'and he could never after be in Execution at his Suit fo2the ſame 
him again, Matter. | 5 
but the | | . Fe 
Plaintiff |. Peck verſus Hill. 
e Fo | | PORT 
Sid. 330. | 3 
322 In Communi Banco. 
Bond good F YEBT upon a Bond bought againſt the Defendant as 
given in Adminiſtratoꝛ, who pleads, That he gave another Bond in 
Diſcharge his own Mame in Diſcharge of the firſf Bond; and upon Iſſue 
of ano- Joined, it was found fo2 the Defendant; and it was moved that 
ther. Judgment might not be entred hereupon, becaule it was a bad 
r 15 OT 


But 
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But North Chief Jufiice, and Wyndham and 3 Jt: 


ſtices, were of Opinion, That it was a good Plea, becauſe there 
was other Security given than what the Plaintiff had befoze; 
fo2 upon the firſt Bond he was only liable de Bonis Inteſtatoris, 
but now he might be charged in his own Right, which may be 
well ſaid to be in full Satisfaftion of the firſf Obligation; fo2 
where the Condition is fo2 Payment of Money to the Party him⸗ 
ſelf, there if he accept any collateral Thing in Satisfaf#ton, tis 
good, 

I a Security be given by a Stranger, it may diſcharge a 
foaner Bond, and this in Effet is given by ſuch: And tis not 


like the Caſe in Hobart, where a Bond was given by the ſame 


Party upon that very Day a foꝛmer Bond was payable, and 
adjudged not a good Diſcharge, fo2 the Obligee was in no bet- 
| ter Condition than he was befoze, 


Jauſtice Atkins doubted, but inclined, That one Bond cannot 
be diſcharged by giving another, though the Dilcharge be appli⸗ 
ed to the Condition of the Bond; and fo? this, he cited Cro. 


Eliz. 716, 727. which was a Caſe adjudged ſo in Point; and 


therekoꝛe this Plea upon Drmurrer ſhould have been over-ruled; 
vet ſince Iſue was taken upon it, and a Uerdit fo2 the Defen- 


vant, the Plea is helped by the Statute of Jeofails, 32 H. 8. 


here being a direct Affirmative and Negative, 


But as to that, the Chief Juſtice and Scroggs Juſtice replied, 
That an immaterial Jfſue no ways ariſing from the Matter, is 
not helped; as an Action of Debt upon a Bond laid to be made 
in London , and the Defendant ſaith that it was made in Mid- 


dleſex, and this is tried, tis not aided by the Statute, but there 


muſt be a Repleader. 


Co. Lit. 122. 
b. 


Cro. Car. 85. 


But becauſe it was ſwom, That the Obligo2 (ho was the 


Inteſtate) was alive Four Years after the Time that the Se- 


cond Bond was given, and fo2 that Reaſon it could not be gi⸗ 


ven upon the Account of the Defendant's being liable as Admi⸗ 
niſtratoꝛ, but muſt be intended a Bond to ſecure a Debt of his 
= therekoꝛe a new Trial was granted. | 


T 15 Cook 
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Cook ani others verſus Herle. 


Covenant JN Covenant, the Caſe was this: Charles Cook made a 
will lie in 1 Jointure to'Mary his (Mike fo Life, and died without Iſſue; 
the Perſo- the Land deſcended to Thomas Cook his Bother and Heir, who 
nalty, tho grants an Annuity 02 Rent-Charge of 2001. per Annum to the 
the Grant Plaintiffs in Truſt fo2 Mary, and this was to be in Diſcharge of 
be execu- the ſaid Jointure, Halendum ro them, their Heirs, Executors, Ad- 
ted by the miniſtrators and Aſſigns in Truſt for the ſaid Mary for Life, with a 
Starute of Clauſe of Diſtreſs, and a Covenant to pay the 2001. per Annum 
Uſes, to the ſaid Truſtees foꝛ the Uſe of the laid Mary; the Bꝛeatc 

which —afligned was, that the Defendant had not paid the Rent to them 
makes a for the Uſe of Mary. 8 a 9 VVV - ; 
Diſtreſs The Defendant demurred ſpecially, fo2 that it appears by the 


the proper Jlaintiff's own ſhewing that here is d Gꝛant of a! ent⸗Charge 


Remedy. foz Life, which is executed by the Statute of Uſes, and there- 
Mod. Rep. foze there ought to have been a Diſtreſs koꝛ Non-payment, which 
223. is the pꝛoper Remedy given by the Statute, and this Aﬀion will 
not lie in the Perſonalty. e | 3 
2. *Tis ſaid, The Defendant did not pay it to the Plaintiffs 
koꝛ the Uſe of Mary, which is a Negative Pꝛegnant, and im⸗ 
plies that it was paid to them. % 
3. Tis not averred, that the Money was not paid to Mary; 
and if tis paid to her, then the Bzeach is not well aſſigned, 


Ex parte But Serjeant Baldwin fo; the Plaintiff replied, That it was 
Quer. not a Queſtion in this Cafe, whether the Rent-Charge was exe- 
cuted by the Statute 82 not, fo2 quacung; via data an Action of 
Covenant will lie; and that the Bzeach was afligned accoding 

to the Nlozds of the Covenant, and ſo prima facie tis well 

enough; fo2 if the Defendant did pay the Money to the Plain- 

tiffs he may plead it, atd ſo he may likewiſe if he paid it to Mary. 


Curia. The Court were all of Opinion, That this Rent-Charge was 
executed by the Statute of Uſes by the expꝛels Moꝛds thereof, 
which executes ſuch Rents granted tor Life upon Truſt , as this 
Caſe ts, and transfers all Rights and Remedies incident thereunto, 
together with the Poſſeſſion ro Ceſtuy que uſe; ſo that though the 
Power of Diſtraining be limited to the Truſtees by this Deen, 
pet by the Statute which transfers that Power to Mary, ſhe 
5 Co, 18. a. Map diſlrain alſo; but this Covenant being Collateral, cannot 
** transferred. | - „ _ 
The 


* 
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The Clauſe of Diſtreſs, by the erpzeſs Ions of the M, i 


you to the Ceſtuy que Uk; but here is a double Remedy, by 
iftreſs oz Aion; fo2 if the Leſſee aſſign his Interef, and the 
Rent is accepted of the Allignee, yet the Covenant lies againſt 


the Leflee fo2 Mon payment upon the expreſs Covenant ta pay; 


ſa if a Rent be granted to S. and a covenant to pay it to N. fo? 
his Ale, tis a good Covenant. EE ood 

And it was agreed, That the Alignment of a Breach accozd- 
ing to the Wozws of the Covenant is good enongh, and that if 
any Thing be done which amounts to a Perfomnance, the other 
Side muſk plead it; as in this Caſe, the Defendant might have 


a ELICIT. 0 


* Hayes and 
Bickerſtaff. 
Hollis and 
Carr, Antea. 


pleaved that the Money was paid to Mary, which is a Perfo2- - 


mance in Subſtance, but it ſhall not be intended without plead- 
ing of it: Whereupon Judgment was given fo2 the Plaintiff, | 


EKacad verſus Dawſon. | 
T\eEbe upon Bond againſt the Defendant as Executoz: Iſſe 
was joined, whether the Defendant had Aﬀets oz not on 
the Thirtieth Day of November, which was the Day on which 
he had the firſt Notice of the Plaintiff's oꝛiginal Tait, and it 
was found fo2 the Defendant, that then he had nat Aﬀets. - 
Tt was moved fo2 a Repleader, (becauſe it was ſaid) this was 


Repleader | 


after an 
immateri- 
al Iſſue. 


an immatertal Jſlue, fo2 though he had not Aſſets then, yet if de 


had any afterwards, he is liable to the Plaintiff's Akon. 


But Barrel, Serjeant , moved ko? Judgment upon this et- 


viz, by Reaſon of the Statute of 32 H. 8. which helps in Caſes 


ok Milpleading oz inſufficient Pleading. 'Tis true, there are 
many Caſes which after Uerdii are not aided by this Statute, 
as if there are Two Affrmatives, which cannot make an Jſſie, 


92 when after a Traverſe Jfſue is joined with an hoc petit quod 


inquiratur per Patriam; this is no Iſſue, 2 Anderſ. 6, & 7. Do 


fit there be no Plea at all, as if an Action is brought againſt 


Baron and Feme, and ſhe pleads only, 2 Cro, 288. So if the 


Yelv. 210. 
Hob. 126. 


Party puts himſelf ſuper Patriam, where it ſhould be tried by 


Recozd, 02 if the Plea be nothing to the Purpoſe, oz lle not in 
ye _— the Parties, ſuch immaterial Jſſies as theſe can- 
not be good. | Rs | 7 

The Difference in Moor 867. is, N the Plea, on which the Tſlue 
is joined, hath no colourable ꝛetence in it to bar the Plaintiff, 
oꝛ if it be againſt an erpeſs Rule in the Law, there the Iſue is 
immaterial, and ſo as if * was no Jfſie; and therefoze tis 
1 5 T 2 | not 
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not aided by the Statute; but if it hath the Countenance of a 
legal Plea, though it want neceſſary: Matter to make it ſufficient, 


there thall be no Repleader, becauſe tis helped after Uerdi#, | 
Here the Parties only doubt, whether there were allets at 


the Time of the Notice? And tis found there were none, and 


ſo Judgment was to be n eee and — on Opinion 


was the whole Court. 


But Juttice Arkins was clear of Dpinion, That if the Par- 


ties join in an immaterial Iſſue, there ſhall be no Repleader, be- 


cauſe tis helped after Uerdit by thele Wows in the Statute, | 


viz. [any lſſue;] *Tis not ſaid an Iſſue joined upon a material 
Point; and the Intent of the Statute was to p2event Replea- 


ders; and that if any other Conſtruction ſhould be made of that 
AF, he was of Opinion, That the Judges ſate there not to ex- 
pound, but make a Law; fo2 by ſuch an Interpꝛetation much of 


the Benefit intended by the A# to the Party, who had a Uerdiz, 


Curia. 


would be reſtrained. 


The other Juſtices were all of Opinion, That mice the ma⸗ 
king ok this Statute it had been always allowed, and taken as 


à Difference, That when the Jfſue was perfetly-matertal there 


Wager of 


Law. 
2 Vent. 171. 


Sid. 366. 


Gould be no Repleader; but that it was — where the 
Iſſue was not material. N 


And Juice Scroggs agked mere: w, Jf Debt be brought upon 


a Bond, and the Defendant pleads Robin Hood dwelt in a 


Mood, and the Plaintiff joins Iſſue that he did not, this is an 
immaterial Jflite; And ſhall there not be a Repleader in ſuch | 


| Caſe — Arden: Ad quod n non fuit N : 


* 
* 


Beaumont verſus - AS IO 


f T* 5 Piaintie 1 un Action of IAN upon d J udgment 


obtatned againſt the Defendant in a Court Baron, having 
declared there in an Atton on _ Cale upon an Aſſumpſit and 


recovered, 


.. The Defendant came to wage his Lang: and was ready to ee 


that he owed the Plaintiff — ; but the Court held that he was 


not well adviſed, fo2 by the Recovery in the Inkerioꝛ Court it be- 


came now n Debt, and was owing; and being asked, whether he 
had paid the Money; he anlwered, that he owed nothing: : TWhere- 


„upon the Court concluded that he had not paid it, and therefoze 


they would not admit him to wage his Law without bꝛinging ſuff- 
cient 


—— 
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cient Compurgatoꝛs to ſwear that they believed he ſwoꝛe Truth; 
but ſuch not appearing, the Dekendant defecit de Lege, ànd Judg⸗ 
ment had been given againſt him, but he offered to bing the 
Money recovered and the Coſts into the Court, and to go to a nem 
Trial, it being a very hard Cale upon him at the founer Trial, 


where the Demand was; of a Quit-Rent: of 18 d. per Annnm; the 


Defendant pꝛomiled, that if the Plaintiff would ſhew his Title, ann 
ſatisty him that he had a Right to demand it, he would pay him the 
Vent; and at the Trial, expꝛeſs Path was made of a Pꝛomiſe to 
pay, upon which the Uerdi# was obtained; whereas it was then 


urged that the Freehold would come in Queſtion upon that Pꝛo⸗ 
mile, and ſo the Jnferio2 Court could have no Jurisdickion. 


And afterwards the Chief Juſtice ſaid, That it hath been ad⸗ 


Judged in the King's Bench, that an Inkerioꝛ Court cannot hold 
Plea on a quantum meruit fo2 Mok done out of the Jurisdifton; 
though the Pꝛomiſe be made within; and that he knew where a 
Perſon of Quality intending a Marriage with a Lady, pꝛeſented 
her with a Jewel, and the Marriage not taking Efſee, he bꝛought 


- - Ant Aﬀion of Detinue againſt her, and the taking it to be a Gift, 
offered to wage her Law; but the Court was of Opinion, That 
the Pꝛoperty was not changed by this Gift, being to a ſpecifical 


Intent, and therefoze would not admit her to do it, Quod nota. 


Styleman verſus Patrick. | p 


1 N Afton on the Caſe was bꝛaught by the Plaintiff againſt Coſts al- 


the Defendant, fo2 eating of his G2als with his Sheep, ſo 
that he could not in ram amplo modo enjoy his Common; there 

was a Uerdif fo2 the Plaintiff, and it was now moved, that 
he ſhould have no mo2ze Coſts than Damages, becauſe this was 
a Treſpaſs in its own Nature, and the Judge of Afſize had not 
certified that the Title of any Land was in Queſtion. 


lowed. 


But the Court were all of Opinion x that this Cale was not Curio. 


- within the Statute. a ff... 
Foz it was not a frivolous Action, becauſe a little Damage 
done to one Commoner, and ſo to Twenty, may in the whole 
make it a great Wrong; tif the Cauſe were frivolous, the Judge 


ok Aflize may mark it to be ſuch by Uertue of the Statute of 


43 Eliz. cap. 6. and then there thall be no moze Coſts than Da- 
mages; and though in this Cale the Plaintiff Hath in his De- 
_ claration ſet out a Title to his Common, pet the Title - the 

| and 
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1 Land cannot poſſibly come in Queſtion, and therefoze not to be 
certified as in Caſes of Treſpaſs; neither is there any Need of 
a Certificate, if it appears by the Pleading that the Title of the 

Land is in Queſtion. 5 


The Court being againft the Defendant as to the Coffs; his 
Council then moved in Arreſt of Judgment, becauſe the Plaintiff 

iets forth his Right to the Common only by Way of Recital 

Foſta. with a cumque etiam, &c. that he had a Right to Common in 
ſuch a Place, ſed non allocatur; fo2'tis Affirmative enough, and 
afterwards he is charged with doing the Plaintiff Damage ; 
and ſo the Caſe is not like to an Action of Trepals quare cum 
he did a Treſpaſs, fo2 there the Senle is imperfett. 


——_— 
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James verſus Johnſon, 


u Treſpaſs, the Defendant juſtified by a Preſcription fo have Que Eſtate, 
Tall, and Jfſue being joined thereupon, the Jury found a where tis 
1 Special Uervit, in which the Caſe upon the Pleadings was, pleadable. 
viz. Befoze the Diſſolutions of Pꝛionies, the Mano? now in Mod. Rep. 
the Poſſeſſion of the Defenvarit was Parcel of the Pꝛioꝛp of B. 231. 
which came to the Crown by the ſaid Diſſolution; and the King 
made a G2ant thereof to Sir Jervas Clifton in Fee, together 
with the ſaid Toll adeo plene, as the Pꝛioꝛ had it; and the De- 
fendant having bought down a Title by ſeveral Beſne Allign⸗ 
ments, claims by Uertue of a Leaſe from Sit Jervas fo2 Se- 
ven Pears then in being, alledging, That the ſaid Sit Jervas, 
and all thoſe whoſe Eſtate he had might take Toll; and whe⸗ 
ther this Pleading by a Que Eſtace to have Right of Toll was 
good in Law, the Jury doubted, 4 ; 


Baldwin, Serjeant, fo2 the Plarntiff, argued, That the Juſti⸗ Ex parte 
fication was not good, becauſe there are Two. Sozts of Toll, Quer. 
viz, Toll though, and Toll traverſe; one is in the King's 
High-Way, and the other in a Man's own Soil; and it doth 
not appear fo2 which the Defendant hath juſtiſted. Ik it be foꝛ 
the firſt, then he ought to ſhew that he did make a Cauſeway, 
oꝛ ſome other Thing that might be an Advantage to the Paſſen- 
gers, to entitle himſelf to a Pzeſcription; but if it be fox the 
other, then he muſt. alſo ſhew it was foz paſling upon his Soil, 
which implies a Conſideration, 22 Aſlize, Kelw. 148. Pl. Com. 
236. Lord Berkley's Caſe; 1 Cro. 710. Smith verſ## Sheppard; by 
which Caſes it appears that the Juſtification ought to be cer- 


tain. = 
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Then as to the Point in Queſtion, he ſaid, That Toll can- 


not be Appurtenant to a Manoꝛ, and ſo the Pleading by a Que 
Eſtate is not good; but if that ſhoyld be admitted, yet the Ma⸗ 


noꝛ being veſted in the Crown by the Diſſolution, the Toll then 


became in G2oſs, and could never after be united to the Pano, 
02 Appurtenant thereunto. | Y 6 | 


But it was argued fo2 the Defenvant by Marne: Serjeant, 


and the whole Court were clear of Opinion, That the Iſſue was 


upon a particular Point, and the Title was admitted, and that 
nothing remained in Queſtion but the Point in Pleading. And 
as to what had been objecked, That Toll cannot belong to a 
Mano, tis quite otherwiſe; fo2 an Advowſon, a Rent, a Toll, 


oꝛ any Profit Appꝛender may be Appurtenant to it. Eis true, 


a Man cannot pꝛelcribe by a Que Eſtate of a Rent, Advowſon, | 
Toll, &c. but he may of a Mano2, to which theſe are Appen 
dant; tis likewiſe true, that if the Defendant had ſaid this was 
Toll fo2 paſling the Highway, he muſt ſhew ſome Cauſe to en- 
title himſelf to the taking of it, as by doing ſomething of Pub- 


lick Advantage. 


But this general Way of Pleading ts the moſt uſual, and ſo 


are the Pzecedents, and it ought to come on the other Side, 


and to be alledged, That the Defendant p2eſcribed fo2 Toll in 
the HÞigh-way; and in this Caſe, though the Manoꝛ came to the 


Crown, the Toll remained Appurtenant ſtill, and ſo it continu⸗ 


ed when it was granted out. The Difference is between a Thing 

which was o2tginally a Flower of the Crown, and other Things 
which are not, as Catalla Felonum, &c. if ſuch come again to 
the King, they are merged in the Crown; but tis otherwiſe in 
Caſes of a Leer, Park, Warren, Toll, &c. which were firſt created 
by the King, 9 Co. Abbot de Strat: Marcella 8s Caſe. So that 


this Toll is not become in Sꝛoſs by the Diſſolution, . 


Amend - 
ment not 
after Iſſue 
joined. 


I udgment was given fo? the Defendant. 


Sir William Turner's Caſe. 


Den qui tam, &c. fo2 1001. againſt Sir William Turner, 


being a Juſtice of Peace in London, fo2 denying: his 
Warrant to ſuppꝛeſs a Seditious Conventicle of one Wy. Tur. 
ner in New- ſtreet. This Cauſe was to be tried by Niſi prius 
this Term, befo2e the Chief Juſtice. And now the Plaintiff mo- 
ved to amend one Wow in the Declaration, wherein he was 


es fo2 he had _ the Meeting to be at Turner's _ | 
on⸗ 
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ſion-Houſe , and upon Enquiry, he underſtood the Plate of 
Meeting was not at his Banſion-Houſe , but at a little Di- 


- tance from it, and ſo pzayed the (Wow Manſion might be ſtruck 
_ e 


But the Chief Juſfice ſaiv, That after Jſſite joined, and the Curia 
Cauſe ſet down to be tried, and this being a penal Statute, no 
Precedent could be ſhewn of an Amendment in ſuch Caſe, and 
therefoze would not make this the firſt, and lo Leave was given 

to the Platntiff to diſcontinue upon Payment of Coſts, 


Brown verſus Johnſon. 


I Accompt : The Plaintiff declares againſt the Defendant, Time 
fo2 that upon the Firſt ok Match, 22 Car. 2. & abinde to the i, 
Firſt of May, 27 Car. 2. he was his Bailiff, and Receiver of made par. 
80 Pigs of Lead, e the 


The Defendant pleads, That from the ſaid Firſt Day of March, — 8 
22 Car. 2. to the Firſt Dap of May, 27 Car. 2. he was not the ; 
| Plaintiff's Bailiff, oꝛ Receiver of the ſain 80 Pigs of Lead, & 
\ hoc paratus eſt verificare. To this the Plaintiff demurred, and 
| aſligned ſpecially foz Cauſe, that the Times from the Firſt of 
March to*the Firſt of May are made Parcel of the Jfſite, which 
ought not to be, becauſe the Plaintiff in his Declaration muſt 
alledge a Time foz Fown-ſake ; but the Defendant ought not to 
tie him up to ſuch Time alledged, fo2 he might have ſaid he was 
not Bailiff modo & forma. | 
And fo? this the Caſe of Lane and Alexander was cited, where 
the Defendant in Ejeftment makes a Title by Copy of Court- 
Voll, granted to him 44 Eliz. and the Plaintiff replies his Title 
by the like Gant, x Junii, 43 Eliz. The Defendant maintains his 
Par, and traverſeth that the Queen, x Junii, in the 43d Pear of 
her Reign, granted the ſaid Land by Copy, and upon Demurrer 
it was adjudged, That the traverſing of the Day is Matter of 
Subſtance, which being made Part of the Jfſue, is naught. 


But on the other Side it was objeted-, That Time is mate- 
rial, and that in Aﬀtons of Accompt tis pꝛoper to make it Par⸗ 
cel of the Iſſue; fo2 a Man may be Bailiff foꝛ Two, but not fo2 
Thꝛee Pears, and a Releaſe may be pleaded from ſuch a Time 
to ſuch a Time, Fitz. Accompt 30. Raſt. Entry f. 8. 19 pl. 1. 


f. 20. pl. 6. f. 22. pl. 2. 
„„ „„ A 1. Then 


— 
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1. Then Exceptions were taken to the Plea, ürſt, fo2 that 
the Plaintiff having charged the Defendant as Receiver. of 80 
Pigs of Lead; the Defendant pleads, and that he was not Re- 
ceiver thereof, but doth not ſay of any Part thereof; fo2 which: 
Reaſon the Court held the Plea ill, becauſe he might retain 79, 
and yet not 80 Pigs, but ta plead generally ne unques Receptor 
is well enough; though it was urged, That if it had been kund 
againſt him upon ſuch an Ifſue that he had received any Parcel 
of the Lead, he ſhould. have accompted, 24 H. 4. 212 2 Roll. 3. 14. 
32 H. 6. 33. Fitz. Accompt 16. Cro. Ex, 850. Fitz Accompe 14. 
Raſt. Entry 18, 19, 20. | | 5 
2. The Defendant concludes & hoc paratus eſt verificare, 
whereas it ſhould be & de hoc ponit ſe ſuper patriam; but the 
Court doubted of this, becauſe it was not ſpecially aſigned. 
Poſtea. 3. The Plaintiff charged: the Defendant as his Bailiff upon 
the Firſt of March, and the Defendant pleads, That he was not 
his Bailiff from the Firſt of March, ſo he. excludes that Day; 
and this the Court held to be incurable, and likewiſe that the 
2 Sand. 317, Time ought not to be made Parcel of the Jflue, and ſo Judg⸗ 
318. ment was given quod computet. WES od gr in at ER 


Abraham verſus Cunningham. + 


Admini- FN a Special Uerdi# in Ejedtment, the Caſe upon the Plead⸗ 
ſtracorſells 1 ings was, Viz. Sir David Cunningham being poſſeſſed of a 
a Term, Term fo2 Pears, made his Mill, and therein appointed his Son 
afterwards Sit David Cunningham to be his Erecuta2, and died. Sir Da- 
an Execu vid the Executoꝛ, in the Pear 1663. made his Mili aiſo, and 


tor ap- therein appointed David Cunningham his Son, and. Two others, 


pears and fo be his Executoꝛs, and died; thoſe Two Executo2s die, and 
renounces, B. a_ Stranger takes Adminiſtration, cum Teſtamento annexo, 
yet the and continues this Adminiſtration from the Pear 1665. to the 
Sale was Peat 1671, in which Time he made an Aflignment of this Term 
adjudged to the Leſſoꝛ of the Plaintiff, foz which he had received a thou⸗ 
void. ſand Pounds: And in the Year 1671. the ſurviving Executoꝛ of 
1 Ven. 303. Sir David the Erecutoz made Dath in the Archbiſhop's Court, 
iq En 72. that he never heard of his Teſfatoz's Till "till then, noꝛ ever 
18. lap it befoze, and that he had not meddled with the Eſtate, noꝛ 
renounced the Executoꝛchip: Then a Citatton goes to ſhew 
6 Co. Pack- Cauſe why the Adminiſtration ſhould not be repealed, aud Sen- 


wars Cale, tence was given that it ſhould be revoked; upon which the Exe: 


cutoꝛ enters, and the Leflo2 of the JIlaintiff entred upon him. 
This 
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This Caſe was argued by Saunders fo? the Plaintiff : and Ex parte 


Levints fo2 the Defendant. And firſt it was ſaid in Behalf of the 
Plaintiff, that the Authozities in the Books were ſtrong on his 
Side, that the firſt Adminiſtration was well granted: Tis true, 
ik a Han make a Will, and Adminiſtration is granted, and that 
Will is-afterwards pꝛoved, ſuch Adminiſtration is void, as in 
Greysbrook and Foxe's Caſe, Pl. Com. | | 
But in this Caſe, after the Death of Sir David Cunningham 
the Executoꝛ, his Teſfato2 is dead Jnteſfate; fo2 to make an 
Executoz, there muſt be firſf the Naming of him; then there muſt 
be ſome concurring Ack of his own to declare his Allent, that 
he will take Onus Executionis upon him, fo2 no Man can make 
another Executoꝛ againff his Will; ſo that if after the Death of 
the firſt Executoz, thoſe other Executoꝛs appointed by him had 
made ſuch a Declaration as this ſurviving Executoꝛ hath ſince 
done, their Teſtatoꝛ had died Inteſtate, 7 E. 4. 12, 13. 55 
The Executoꝛ is made by the Teſtato2, and the Oꝛdinary is 
empowered by the Statute to make the Adminiſtratoꝛ where the 
Perſon dies Inteſtate; ſo that tis plain, there cannot be an Exe⸗ 
cutoꝛ and Adminiſtrato2 both together: Jf he who is made ſo 
 taketh upon him long after the Mill to be Executoz, it ſhall 
make him ſuch by Relation from the Time of the Death of the 
Ceſtatoꝛ; but here is no Executo?, noꝛ ever was: 'Tis true, that 
one was named, but as ſoon as he heard of the Till, he renoun- 
ced; and therefoze there being no Executoꝛ in this Caſe, no: 
thing now can hinder the Adminiſfration to be granted cum Te- 
ſtamento annexo. 8.0 7 . 
It the Teſtatoꝛ ſhould die indebted, oꝛ have Debts owing to 
him, and the Executo? refuſes P2zobate, and renounces his Exe⸗ 
cutoꝛchip, Adminiſtration muſt be granted, fo2 Lex fingic ubi ſub- 
ſiſtit Mquitas, and the Executoꝛ having a Poſſibility to be ſuch, 
and by his Refuſal becoming no Executoꝛ, why ſhould the bare 
naming of him to be an Executo2 have relation to make ſuch 
Adminiſtration void, ſince tis not the Name, but the Doing of 
the Omce, which makes him Executor? Dyer 372. 
_ - - Ff all thele Executoꝛs had died after Adminiſtration thus com- 
mitted, it cannot be ſaid that they ever were Executo ss. 
25 There can be no Intonvenience that this Adminiſtration ſhould 
be good; fo2 tis juſt that Creditozs ſhould have their Debts, and 
- Purchaſo2s ſhould be ſecure in the Things purchaſed, -' 
Ik the. Teſtato2 was indebten, an Aﬀion will lie againſt an 
Executoz de ſon Tore fo2 ſuch Debt, which Executoꝛ is altoge- 
ther as wzongful as the Adminiſtratoz, to whom Adminiſtration is 
"Ro | A 2 committen, 
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 coinimittev, and the Will afterwards pzoved by the rightful Exe: 


cuto2; and if ſuch Executoꝛ of his own Wrong be.poſleſled of a 


Term koz Pears, and a Creditoz recovers againſt him, that 
Erecuto? ſhall have the Term in Satiskacton of his Debt; and 

by the ſame Reaſon thall the adminiſtratoꝛ here have a good =; 
tle to this Term, which he ſold fo2 the Payment of a juſt Debt, 
and there is no Authority koꝛ making fuch Admitiiftration void, 


unlels it be where the Executo? probes the Will, but never 


Ex parte 
Def. 


when he renounceth: 
But on the other Side it was my That an Executoꝛ of an 


Exccutoꝛ hath all the Jntereſt which the firſt Executoz had; ſg 


that being an Executoꝛ, the Adminiſiration granted by the Oz 


dinary is void, and the Renunciation afterwards ſhall never 


*Godolph. 
59. 


4 5 Co. Id 
23 Caſe 


make it good; and this will appear by the different Intereſts 
which the Owinary and the Executoz have by Law. 

1. The Dwinary oziginally had nothing to do with the ate 
of the Jnteſtate, fo2 * bona Inteſtati capi ſolent in manus Regis; 
Akterwards Two Statutes were made, which eſtabliſh his Power; 
the firſt was Welt. 1. cap. 19. und the other was 31 E. 3.-c. 1. 
Pet no Power was thereby given him ta diſpoſe of: the Goods to 
his own Ale, oz to the Cite of any other; he had only a Pꝛaper⸗ 
ty ſecundum quid, and not an ablolute and uncontroulable Bight 


in the Eſtate. 
2. But the Erecuto? bath a Right and Intereſt given to him 


þ „Law when the Will is made, and may Releaſe befoze Pꝛo⸗ 


nate; ik he therefoze hath an-abſolute Right, and the Owinary 
hath only a qualified P2operty, how can he grant the Adminf- 


ſtration of the Goods, which at the ſame Time are.lawfully-vett- 


2 Anderſ. 
150. 


Caſe 83. 


Mod. Rep. 
"SER 


. * 
— 


kd in another? Suppoſe- the Executoꝛ ſells ſuch Goods to one 
Man, and the Adminiſtratoz to another, the Sale ot one of them 
muſt: be vod; and fo2 the ſaid-Reaſons, and by the conflant ; 


Courſe of the Law, it muſt. be the latter. 


It hath been obje#ed, That here was no Executo? at all, on⸗ 


; Ip one named; oz ik it be admitted that there was an Execu⸗ 


toꝛ, pet his Refuſal ſhall relate to the Time of the adminiſtra⸗ 
tion committed, and: make that good which: might not be ſo 


bekoꝛe. 
But as to that, he ſaid, That here mas an Exetutoꝛ ap⸗ 


pointen by the Ali, who bad an Intereſt, and adminiſtration 


being granted to another, tis void ab initio, and what is once 
void, cannot oy made good by. any een 20 10 > Co: 


$2. a. 


, 7 , ” * * q 
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Pere was a want of Power in him who did this A; fo2 the 
Oꝛdinary could not grant Adminiſtration where there is an Exe⸗ 
cutoz, and therefoze no Relation ſhall be to make that good 
which was once void; but if it had been only voidable; it might 
have been , . net TR 

4 Relation may be to inable the Party to recover the Goods 
of the Juteſtate, and to puniſh Trelpaſſes; as if a Man die 
poſſefled of Goods, and a Stranger convert them, and after: 
wards Adminiffration is granted to S. this Adminiffration ſhall 
relate to the Time of the Death of the Jnteffate, ſo that he 

may maintain Trover befoze the Ddinary had tomimitten it to 
him, but it will never aid the Acts of the Parties to avoid them 


by Relation; as if a Man makes a Feoffment to a Feme Co⸗ 


vert, and afterwatds deviſes the ſame Laid, the Hugband dif; 
agrees, this ſhall have Relation between the Parties, ſo as 
the Husbarid ſhall not be charged in Damages, but tt all not 
make the void Deviſe good, 3 Co. 28. b. Butler a»d'Baker's Caſe. 
So ik a Yan makes a Releaſe, and afterwards get Letters 
of Adminiſtration, that ſhall not relate to make his Releaſe good 
to bar him, neither thall his Refuſal of the Executozhip do it, 
becauſe at the Time of the Releaſe, oz the Refuſal, there was 
not any Right of Action in him; fox that commences in the one 
Ca 7 — 3 » and in the other after the Pꝛobate 
r „00 Oey 
' Notwithſtanding ſuch Refuſal, this Exectito2 may afterwards 
adminiſter at his Pleaſure, and intermeddle with the Goong of 
the Teſtatoꝛ, and if the Adminiſtration ſhould be good alſo, then 
they would have a Power over the ſame Eſtate by Two Titles 
at the ſame time, which cannot be. 
The greateſt Argument which can be bzought agaitiſt this is 
ab Inconvenienti, becauſe it cannot be ſafe to purchaſe under an 
Adminiſtratoz, ſince a Will map be concealed'fo2 a Time, any 
_ ifterwards the lawful Executoꝛ therein appointed may appear; 
but this is moze pꝛoper foꝛ the Witgdom of a Parliament to re- 
- deefs, than that the Law thould be altered by a Judicial Deter: 
mination of the Court, and 'therefoze he pꝛaped Judgment fo? 
the Defendant, $a wn „ 


 .- The Court was of Opiniori, Ehat the Owinary cannot grant 
*dminiſtration where there is an Erecuto? named in the Will, 
and therefoze gave Judgment fo2 the Defendant againif the Uen: 


ex,4 


149 


Godolph 
141. | 
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The Lord Townſend verſus Dr. Hughes. In C. B. 


No new The Plaintiff brought an Aﬀion of Scandalum Magnatum fo) 
Trial in . theſe Mozds ſpoken of him by the Defendant, viz. He is 
an Action an unworthy Man, and acts againſt Law and Reaſon: Upon Not- 
of Scanda· Guilty pleaded, the Caſe was tried, and the Jury. gave the 
lum Mag- Plaintiff 40001. Damages. a c 
natum. The Defendant befoze the Trial made all poſſible Submiſſion 
Mod. Rep. to my Low; he denied the ſpeaking the Wowds, and made Oath 
Is that he never ſpoke the ſame; after the Trial he likewiſe ad⸗ 
dꝛeſſed to my Loꝛd as befoze, making ſeveral Pꝛoteſtations of 
his Jnnocency: But having once in aPaſſſon ſaid, that he ſcoꝛn⸗ 
ed to ſubmit; my Low fo2 that Realon would not remit the 
Damages. Jt was therefoze moved fo2 a new Trial, upon theſe 
Reaſons : 3 VVV 5 
t. Becauſe the Mitneſles, who pꝛoved the TWows, were not 
Perſons of Credit; and that at the Time when they were al- 
edged to be ſpoken, many Clergy⸗Men were in Company with 
the Dekendant, and heard no ſuch Wows ſpoken 
2. It was ſwoꝛn, That one of the Jury confeſſed, that they 
7 | gave ſuch great Damages to the Plaintiff (not that he was dam- 
nified ſo much, hut) that he might have the greater Dppoztunity 
to ſhew himſelf Noble in the remitting of them. | 
3. And which was the pꝛincipal Reaſon, becauſe the Damages 
were Exceſſive, 55 , | 


Curia. The Court delivered their Opinion ſeriatim: And Firſt, 
Tͤhe Chief Juſtice North ſaid, In Caſes of Fines fo2 Crimi⸗ 
nal Matters, a Man is to be fined by Magna Charta with a Sal- 
vo Contenemento ſuo, ant no Fine is to be impoſed greater 
than he is able:to pay; but in Civil Actions, the Plaintiff is to 
recover by Way of Compenſation foꝛ the Damages he hath ſu⸗ 
ſtained, and the Jury are the pꝛoper Judges thereof. i 
This is a Civil Aﬀion bought by the Plaintiff foꝛ TWlows 
. ſpoken of him, which ik they are in the r own Nature aftonable, 
the Jury ought to conſider the Damage which the Party may 
ſuſtain; but if a particular Averment of ſpecial Damages makes 
them ackionable, then the Jury are only to conſider ſuch Damages 
as are already ſuſfained, and not ſuch as may happen in Futuro, 
becauſe fo2 ſuch the Plaintiff may have a new Action: He ſaid, 
that as a Judge he could not tell what Ualue to ſet upon the Ho- 
ps Fa | nour 
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nour of the Plaintiff, the Jury have given 40001. and therefoze 

he could neither leſſen the Sum, oz grant a new Trial, eſpect- 
ally ſince by the Law the Jury are Judges of the Damages; 
and it would be very inconvenient to examine upon what account 
they gave their Uerdit; they having found the Defendant guil- 
ty did believe the Mitneſſes, and he could not now make a Doubt 
of their- Credibility, UE 2 


Wyndham, Juſtice, actomed in omnibus. 


Atkins, Juſtice, contra. That a new Trial ſhould be granted, 
foꝛ 'tis every Day's P2afftce, and he remembꝛed the Caſe of 
| Goulſton and Wood in the King's Bench, where the Plaintiff in 
an Afton on the Caſe fo2 Wozds fo2 calling of him Bankrupt re- 
covered 15001 and that Court granted a new Trial,becauſe the 
Damages were erceflive, | | — 
The Jury in this Caſe ought to have reſpe# only ta the Da- 
mage which the Plaintiff ſuſfained, and not to do an unaccount⸗ 
able Thing, that he might have an Oppoztunity to ſhew himſelf 
Generous; and as the Court ought with one Eye to look upon 
the Uerdick, lo with the other they ought to take notice what is 
contained in the Declaration, and then to conſider whether the 
Wows and Damages bear any Pꝛopoztion; if not, then the 
Court ought to lay their Hands upon the Uerdi#3 Tis true, 
they cannot leſſen the Damages; but if they are too great, the 
Court may grant a new Trial. 1 1 25 


Scroggs, Juſtice, accoꝛded with North and Wyndham, that no 
new Trial can be granted in this Cauſe; He ſaid, That he was 
of Council with the Plaintiff befoze he was called to the Bench, 
and might therekoꝛe be ſuppoſed to give Judgment in Favour of 
his fozmer Client, being p2epoſſeſs'd in the Cauſe, o2 elſe (to 
ſhew himſelf moze ſignally juſt) might without conſidering the 
Matter give Judgment againſt him; but that now he had fozgot 
all fozmer Relation thereunto, and therefoze delivered his Dpt- 
nion, That if he had been of the Jury, he ſhould not have given 
luch a Uerdit; and ik he had been Plaintiff, he would not take 
vantage of it, but would overcome with Fo2giveneſs ſuch 
Follies and Judiſcretions of which the Oefendant had been guil- 
ty; but that he did not fit there to give Advice, but to do Juſtice 

to the People. Me did agree, That where an unequal Trial 
was, (as ſuch muſt be where there is any Pꝛattice with the Jury) 
in ſuch Caſe tis good Reaſon to grant a new Trial; but no 
ſuch Thing appearing to him in this Caſe, a new Trial could 
not be granted, | | Suppole 
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Suppoſe the Jury had given a ſcandalous Uervitt for the Plain⸗ 
tiff, as a Penny Damages, he could not have obtained a new 


' Trial in Hopes to increaſe them, neither ſhall the Defendant in 


Hopes to leflen them; and therefoze by the Dpinton of theſe Thꝛee 


Ca. 33. 


X12 Co. 132. 


Juſtices, a new Trial was not granted. 


afterwards in this Term, Serjeant Maynard moved in Arreſt 


ok Judgment, and ſaid, That this Action was grounded upon the 
' Statute of R. 2. which conſiſts of a Pꝛeamble, reciting the 
- Miſchief, and of the enacking Part in giving of a Kemedy, any 
that the-Defendant's Caſe was neither within the Milchiek, oz 
the Remedy. 


This Statute doth not create any Aﬀton by Way of particu- 


lar Deſign, and if the Matter was now Res integra, much might 


be ſaid that an Aﬀion foz Damages will not lie upon this Sta- 


| tute; fo2 the Statute of Weſtm. 2. appoints, That the Offender 
- tall ſuffer Impꝛilonment, until he pꝛoduces the Authoz of a falſe 
Bepoꝛt; and the Statute of 2 R. 2. which recites that of Weſt. 2. 
gives the ſame Puniſhment, and the Action is bꝛought qui ram, &c. 


and yet the Plaintiff only recovers foꝛ himſelf: It was uſual to 
puniſh Dffenders in this Kind in the Star. Chamber; as in the 
* Earl of Northampron's: Caſe, where one Goodrick ſaid of him, 

That he wrote a Book againſt Garnet, and a Letter to Bellarmine ; 


intimating, That what he wꝛote in the Book was not his Opi⸗ 
nion, but only ad captandum Populum, which was a great Dif: 


grace to him in thoſe Days, being as much as to fay, he was 


a Papiſt, Cro. Eliz. | 


But the Serjeant would not inſiſt upon that now, ſince it hath 


been ruled that where a Statute p2ohibits the Doing of a Thing, 


which, if done, might be Pꝛejudicial to another; tn ſuch Caſe he 
may have an Action upon that very Statute fo2 his Damages. 


But the G2ound on which he argued was, That theſe Wows 


as ſpoken, are not within the Meaning of the AZ, koꝛ they are 


1. Becauſe they are no Scandal, and UWlo2ds which are afo- 


nable muſt impozt a great Scandal, which no Circumſtance oz 
Occaſion of Speaking can ercule ; and ik they are Scandalous, 
and capable of any Mitigation by the pꝛecedent Diſcourſe, the 
 Pleading of that Matter will make them not aftonable; and fo2 
this, the Low * Cromwell's Caſe is a plain Authouty , the 
 Wopws ſpoken of him were, You like choſe that maintain 
Sedition againſt the King's Perſon; the Occaſion of ſpeaking of 


which was to give an Account of his favouring the Puritan 


- Preachers, which was all that was intended by the koꝛmer Dif- 


courſe; fo2 that Low had appꝛoved a Sermon which was preach- 


* 
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: © by a Parſon againſt the Sanaa Deb and the De⸗ 
fendant having fozbid ſuch Pꝛeaching, the Loꝛd told him, Thar 
he did not like him, upon which he ſpoke thoſe Mods; ſo that 
the ſubje# Matter explained the Senſe, fo2 which Keaton it was 
adjudged that the Aﬀion would not lie. 3 
2. The Scandal fo2 which an Action may he e bꝛought within 
this Statute mutt be falſe, foꝛ that Wow goes quite thꝛough the 
whole Ack, viz. Falſe News, falſe Lyes, &c. and the Tops here 
are ſo general, that it cannot appear whether they are true oz 
falſe, fo2 there can be no Juffification here; as in caſe where a 
Man is charged with a particular Crime, my Low Townſend is 
not charged with any particular AX of Injuſtice as a Subjeck, 
no2 with any Yisdemeanour as-a Petr, no2 with any Dffence 
in an Office. | 
Ik therefoze in all Ackions bꝛaught upon this Statute the De⸗ 
kendant may juſtiſie and put the Batter in Iſſue to try whether 
it be true o2 falſe; and in this Caſe the Defendant can neither 
juſtiſie noꝛ traverſe, fo2 this Reaſon the Action will not lie. 
That the Clos are general and of a doubtful Stgnificatton, 
it cannot be denied; fo2 to ſay, He is an unworthy Man, impozts 
no particular Crime; Unworthy isa Term of Relation, as he is 
unwozthy of my Friendſhip, Acquaintance oz Kindzed, and ſa 
may be applicable to any Thing; and a Loꝛd may in many Things 
be unwoꝛthy ok a particular Man s Friendſhip, as ik he pzomiles to: 
pay a Sum ot Money at a Day certain, and faileth in the Payment, 
(as tis often lan) ſuch is an unwoꝛthy Man, but that will not 
bear an Aﬀion : He is an unwoꝛthy Man who invites another 
to Dinner to affront him; but it well not bear an Action to ſay, 
That a Lord invited me to Dinner to abuſe me; neither will it be 
ationable to ſay, He is an unworthy Man; becaule ſuch Inſtances 
may be given of his Unwozthineſs which will not bear an Action. 
Ik my Low had ban compared to any baſe and unwoꝛthy Thing, 
thele Wozds might have ben aftfonable; and that was the Cale 
of the Loꝛd Marqueſs of Dorcheſter, it being ſaid ot᷑ him, That 
there was no more Value in him than in a Dog. : 
Then to lap, A Man acts againſt Law, this is no Scandal, 
becauſe every Man who breaks a Penal Law, and ſuffers the Pe⸗ 
nalty, is not guilty of any. Crime. The Statute commands 
the Burying inToollen, the Party buries.one of his Family in' 
Linnen; in this he acts againſt the Law, but if the Penalty is 
latisſied, the Law is ſo likewiſe. 
A Wan who ats againſt Law affs againſt Reaſon, becauſe Lex. 
eſt ſumma Ratio; but no Jnſfance is here given wherein he did thus 
_ aff: Tis not ſaid, That he did af — Law wilkullp, oz "= 
MI —— > 
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he uſed to do any Thing againſt Law; and fo cannot be like the 

- Caſe of the Dune of Buckingham, who bzought an Aitonfo2 theſe 
Wows, viz, You ate uſed to do Things againſt Law, and put Car- 
tle into a Caſtle where they cannot be replevied ; fo2 there was 
not only an Uſage charged upon him, but a particular Inſtance 
of Oppeefſion, TE 3 | 5 
This ation lies toꝛ I oꝛds ſpoken of a Judge of either Bench, 
and of a Biſhop, as well as of a Pr. Mow if a Man ſhauld 
ſay, A Judge acted againſt Law, will an Action lie? Becauſe a 
Judge may do a Thing againſt Law, and yet very juſtly and ho- 
neſtly, unleſs all the Judges were infallible, and could not be 
ſubjet to any Miſtakes, which none will deny. 
So if a Biſhop return the Cauſe of his Refuſal to admit a 
Clerk quia Criminoſus, this is a Return againſt Law, becauſe 
tis not general; but if J. S. ſhould ſay, A Biſhop acted againſt 
Law, and ſhew that for Cauſe, an Aion would not lie. If the 
Lom Townſend had commanded his Bailiff to make a Di⸗ 
ſfreſs without Cauſe, that had ben ating againſt Law and 
Reaſon, 


| Pe agra d the Mods to be uncivil, but not at onable ; foz if 
| uch Conſtruſtion ſhould be made, a Man muſt talk in int, oz 
q _ otherwiſe too ſpeak any Thing of a Per fo? fear of an Ati 
1 There are many Authozities where a Par ſhall not have an 
[ Aton koz every trivial and flight Expzeion ſpoken of him. 
f As to ſay of a Peer, He keeps none but Rogues and Raſcals a- 
bout him like himſelf; by the Opinion of Two Juſtices, Yclverton 
i and Flemming, the Aition would not lie, bec aule they are (lows 
| | of Scolying; and this was the Caſe of the Earl of Lincoln, 
Cro. Jac. 196. But the Court was divided; the Defendant died, 
1 and lo the Tirit abated. | | 
| Ationg fox Wozds have been of late too much extended; foz- 
| merliy there mere not above Two o2 Theee bꝛought in many Years ; 
and if this Statute ſhould be much inlarged, the Lows them- +> 
| — will be pzejudiced thereby by maintaining AXions one againſt 
Aon this Statuteof 2 R. 2. c. 5. there was no Ackion bought 
till 13 H. 7. which was above an Hundꝛed Years after the making 
dl that Law; and the Occaſion of making the Law was, becaule 
the Duke of Lancaſter, who was then the firſt Paince of the 
Blood, took notice that divers were fo hardy as to ſpeak of him 
leveral Iying Wozs, 1 R. 2. Num. 56. and therefoze this Sta⸗ 
' tute was made to puntſh thoſe who deviled falſe News, and hor- 
rible and falſe Lies of any Peer, &c. whereby Diſcords might 


ariſe between the Lords and Commons, and great Peril and __ 
chief 
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chief ro the Realm and quick Seelen thertof: Nobo from e 
natural Intent and Conſtruſtion ok theſe: Mods in the At, can 
it be ſuppoſed that ik one chould ſay, Such a Peer is an unworthy 
Man, that the Kingdom would be pꝛeſently in a Flame, and turnen 
into a State of Contuſion and Ciwil iar; and to lap, That he 
pros ainſt Law, thut the Government would thereby be in Danger 
be foie and quick Subverſion would follow? This cannot be 
| che common and owinary under ſtanding of theſe Mo wms. 
If therefoze the Plaintiff by ſpeaking theſe Mos was in no 
hazard, no2 any wiſe Danmified; ik he was not touched in his 
yalty as a Per, no2 in Danger of his Life as a Subjeck; if 
he was not thereby ſubjeifed to any Cozpozal oz Pecuniary Pu-' 
niſhment, no2 charged with any Beach ok Oath, no2 with a 
particular Miſcarriage in any Office; if the os are ſo ge⸗ 
neral that they impo2t no Scandal, and are neither capable ot 
any Juſtification ;' and faſfſy, ik t ep ate not luch Howrible Lies 
as ate intended ro be puniſhed by the Statute; koꝛ thele Reaſons 
he concluded the Ackion would not lie, and  therefoze 1 N 
| the Judgment might. be Arreſted, 12 25 
Sierjeant Baldwin and Serſealt Seen oh -the tame Se 
fo2 the Defendant, but nothing was mentioned by them which is 
not fully inſiſted on in the Argument or Serjeant 3 41 
which Realon J have not repoxteythel Arguments. * DIES 


But Panberrods Serjedtt; who'argtey koꝛ the Rey cab, Ex parts 
That ft would conduce much to the underſtanding of the Statute Quer. 
of 2 R. 2. cap. 5. upon which this Action of Scandalum Magnatum 
was grounded, to-conſivet the Oetaũon of the making or it. 

In thoſe Days, the Enpliſh'were quite ot another Nature and 
Gentus krom what they are at this Tune; the Coriftitution ol 

this Kingdom was then Martial, and given: to Arms, the very 
Tenures were Pilitaty, and fo were the Services, as Knights: 
Service, Caſtle⸗Suat band Eltuage. There were many Caltles 
of Defence in thoſe Days in the Pands or puvate Men; theit 
Bonk and Paſtimeg- were ſuch as Cuts and Curnaments, 
| Chi — their Implopments were tending to bad rn up in 

valry. 

: Thols who had any Dependenty upon Noble⸗ men, were en 
ured to Bows and atrows, and to ſignalise themſelves in Ualout 
it was the K fo-Riches and ponour: Arts and Sciences 
had not got ſuch Sound in the Mingdom as nom; but the 
Commons had almoſt their Depenbance upon the Lows, whoſe 
Power then was exceeding 8 and their P2zafices were con- 
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foꝛmable to their Power; and this is the true Reaſon why ſo 
few Actions were kommer ly bzought fo2 Scandals, b:cauſe when 
a Man was injured by Tlows, he carved out his own Remed 

There are many Statutes made againſt riding pꝛivately armed, 
which Men uſed in thole Days, to repair themſelves of any Injury 
done unto them, fo2 they had immediately Recourſe to their arms 
fo2 that Purpoſe, and ſeldom oz never uſed to bꝛing any Aﬀions 
foz Damages. OC 12 5 

This was their Revenge; and having thus made themſelves 
Judges in their own Caſes, it was reaſonable that they ſhould do 
themſelves Juffice with their own Weapons. But this Revenge 
did not. uſually end in pzivate Quarreis, they took Parties, in- 
gaged their Friends, their Tenants and Servants on their Sides, 
and by ſuch Means made great Factions in the Commonwealth, 
by Reaſon whereof the whole Kingdom was often in a Flame, 


and the Goverment as often in Danger of being ſubverted; fg 


that Laws were then made againſt wearing Liveries o2 Badges, 
and ag ainſt riding armed. 


This was the Milchiek of thoſe Times; to pꝛevent which, this 


Statute of R. 2. was made, and therefore all pzovoking and 


vilifping Wows, which were uſed befoze to eraſperate the Pers, 
and to make them betake themſelves to Arms, by the Intent or 
this Act are clearly fozbidden, which was made chiefly to pꝛevent 
ſuch Conſequences; fo2 it was to no Purpoſe to make a Law, and 
thereby to give a Peer an Aﬀion fo2 ſuch TWozws, as a common 
Perſon might have befoze the making of the Statute; and fo? 
which the Peer himſelf had a Remedy allo at the Common Law, 
and therefoze needed not the Help of this ak. | 
Tf then the Deſign of this Statute was to hinder ſuch Jraffices 


as afozeſaid, the next Thing to be conſidered is, what was uſual 


in thoſe Days to raiſe the Paſſions of Pars to that Degre, and 


that will appear to be not only ſuch Things as impozted a great 


Scandal in themſelves, oꝛ ſuch fo2 which an Action lay at the Com- 
mon Law, but even ſuch Things as ſavoured of any Contempt 


ot their Perſons; and ſuch as bzought them into Dilgrace with 
| * — koꝛ hereby they taok Occaſion of P2ovocation and 
Revenge. | OY | — 


Tis true, that very few Adtions were bꝛaught upon this Sta- 
tute in ſome conſiderable Time after it was made, fo2 though. 
ſuch Pꝛactices were thereby pꝛohibited, the Lows did not pie- 
ſently apply apply themſelves, to the Remedy therein given, but 
continued the Military (ay of Revenge to which they had ben 
accuſtomed. VV . 1 

as. 
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As to the Firſt Objection that hath been made, he gave no 
Anſwer to it, becauſe it was not much inſiſten upon on the other 
Side, whether an Action would lie upon this Statute, fo2 the 
very CUo2ds of it are ſufficient Gzound fo2 an Action; and tis 
very well known, that where-ever an Act pꝛohibits an evil Thing, 
2 — againſt whom ſuch Thing in done, may maintain an 
ction. 5 | | | | 
This Statute conſiſfs of Two Parts, the Firſt is pꝛohibito⸗ 
ry, viz. That no Man ſhall do ſo, Cc. Then comes the additio⸗ 
nal Clauſe, and ſafth, Thar if he do, he ſhall incur ſuch Penalcy. 
Tis on the firſt Part that this Action is grounded; and ſo it 
was in the Earl of Northampton's Caſe, in that Repozt which 
goes under the Name of the Low Coke's 12th Repozt, where 
by the Reſolution of all the Judges in England, except Flemming 
who was abſent, it was adjudged, that it was not neceſſary 
that any particular Crime ſhould be fired on the Plaintiff, oz 
any Dffence fo2 which he might be indicted. 5 = 
So are the Authozities in all the Caſes relating to this Action. 
In the Low * Cromwel's Caſe fo2 theſe Uoꝛds, You like thoſe 
who maintain Sedition. In the Loꝛd of Lincoln's Caſe, My Lord is 
a baſe Earl, and a paultry Lord, and keepeth none bur Rogues and 
Raſcals like himſelf. In the Duke of Buckingham's Caſe, He has 
no more Conſcience than a Dog. In the Lo2d * Marqueſs of Dor- 
cheſter's Caſe, He is no more to be valued than the black Dog 
which lies there. All which TUows were held Actionable, and 
pet they touch not the Perſons in any Thing concerning the 
- Government, 92 charge them with any Crime, but in Point of 
Dignity oꝛ Honour ; and they were all villifying Tos, and 
might give Dccafion'of Revenge, | 
And co are the Tozds fo2 which this Action is bꝛought, they 
are Rude, Uncivil, and Ill⸗natured; Unworthy, is as much as to 
ſay, Bale and Ignoble, a contemptible Perſon, and a Man of nei- 
ther Honour oꝛ Merit. And thus toſpeak of a Noble man, is a Re · 
flection upon the King, who is the Fountain ok Honour, that gives 
it to ſuch Perſons who are (in his Judgment) deſerving, by which 
they are made capable of adviſing him in Parliament, and it 
would be very diſhonourable to call unwozthy Men thither. 
Tis likewiſe a Diſhonour to the Nobility to have ſuch a Per- 


Maxin. 


Vide Ante. 


* 
4 Co. 13. b. 
2 Cro. 194. 
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ſon to ſit among them as a Companion, and to the Commons to 


have their Pꝛoceedings in Parliament tranſmitted to ſuch Pers: 
So that it tends to the Diſhonour of all Dignities, both ol Ring. 
Lows and Commons, and thereby Diſcows may ariſe between 


the Two Houſes, which is the Bilchief intended to be remedied 


by this At. ; 
Then 
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Then the colfowing Tos are as ſcandalous; fo2 to cap, A 
Man. acts againſt Law and Reaſon, impoꝛts ſeveral ſuch Acts done; 
a Man is not denominated to be unwozthy by doing of one ſingle 

At; fo? intheſe TUows moꝛe is implied, than to ſay, he hath done 
an unworthy Thing; fo2 the .CUo2ds ſeem to relate to the Office 
which the Plaintiff. had in the Country, as Low Lieutenant, 
which is an Office of great Honour; and can any Thing tend to 
, cauſe moze Diſcoꝛd and Diſfurbance in the Kingdom, than to 

ſay of a great Officer, That he acts according to the Dictates of 
his Will and Pleaſure?” The Conſequence of which is, that he 
will be rather ſcorned than obeyed. | 

It hath been objefted, That che come are general, and charge 

N him not with any Ack. 

Anſw. The Scandal is the greater; fo; tis not ſo bad to ſay, 

A Man did ſuch a particular Thing againſt Law and Reaſon, 'as to 

Cay, he acts againſt Law; which is as much as to ſay, his con- 

tant Courſe and Puatice is ſuch: And to ſay, that the Wows 
might be meant of bꝛeaking a Penal Law, that is a foꝛeign Con⸗ 

ſtruſdtion; fo? the plain Sende 18, he acts againſt the known Laws 
of the Kingdom, and his Pꝛattice and Deſigns are fo to do, for 
he will be guided neither by Law o2 Reaſon. | 
Object. It has ben objeted, 'That the Scandal mult be falſe : 

But whether true oꝛ not, there can be no Juſtification here, be- 
kx . cauſe-they are ſo general that they cannot be put in Ju. 
| Anſw. De anred, that no action would lie upon this Statute 
| if the Wozws were true; but in ſome Caſes, the divulging of a 
[ Srceamdal was an Offence at the Common Law: Mow to argue 
| las on the other Side) that the Defendant cannot juſtifie, and 
| therefoze an Acklon will not lie, is a falſe. Conſequence; becauſe 
i TUvdws may be Scandalous and Derogatoꝛp to the Dignity of a 
l | | Jt, and yet the ſubje# Matter may not be put in Tſe, 
| He agreed alſo, that Occaſional Circumſtances may extenuate 
„ | and excule the Moꝛds, though ill in themſelves ; but this can 
4 not be applied to the Caſe in Queſtion, becauſe the Mods were 
not mitigaten: The Defendant pleaded Mot Guilty, and inſiſted 

an his Innocence; the Jury have kound him guilty, which is 
an aggravation of his Crime; if he would have ertenuated them 
by any Orccaſion upon which they were ſpoken, he ſhould. have 
nas von it pectally,' 02 offeren it in Evidence, neither of which 
was done. 
This AX is to be taken favourably fo? him againſt whom 
the Wows- are ſpoken, becauſe tis to pzevent great Wiſchiefs 
which may fall out in the Kingdom, by rude and uncivil Dil⸗ 


rourles; and in fuch Caſes tis uſual fo2 Courts rather 1 en⸗ 
| tee 
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7 the Remedy, than to admit of any Extenuation ; fo2 which 
Reaſons, he payed that the Plaintiff might have his Judgment. 


Jt was atgued by Serjeant Calchorp on the ſame 2 and 
to the ſame Effet, 


: Afterwards this Term, all the Judges argued this Cale (e- Argument 
riatim at the Bench. And fir, Juſtice Scroggs ſain, That the ac * 
Greatnefs of the Damages given ſhould not prevail with * Bench. 


either on the one Side 92 the other; at the Common Law, no 
Aﬀion wilt lie fo2 ſuch Mona, though ſpoken of a Peer, fo2 
uch Aitions were not fozmerly much countenanced ; 
ſince a Remedy is given by the —— Mods ſhould not be 
conſtrued either in a rigid oꝛ mild but at coding to the 
genuine and natural Meaning, agreeable to the common 
 Underffanding of all Men. 
At the Bar the ſtrained Senſe fo: the Plaintiff is, That theſe 
Wozws impozt, He is no Man of Honour; and fo2 the Defendant, 
that they import no Scandal, and that no moze was meant by 
them but what may be ſaid of every Pan. 

'Tis in reſpeck of God Almighty, we are all Unwothy; 
but the Clauſe explains what Uinworthineſs the De- 
fendant intended, fo2 he infers him to be Unworthy, becauſe he 
acts againſt Law and Reaſon. 

Now whether the Mods thus explained fix any Crime on the 
Plaintiff, ig next to be confidered ; and he was of Opinion, 
that they did fir a Crime upon him; tor to ſap, He is an unwor- 
thy Man, is as much as ts ſay, He is a vitious Perſon, and is 
the ſame as to cali him a corrupt Man, which in the Caſe of « 
Peer is Mionable; fo2 general Mom are ſufficient to ſuppozt 
ſuch an Ackion, not fo a common Perſon. 

To ſap, A Man adhs againſt Law and Reaſon, is no Crime, if 
he do it am; and therefore if he has ſail, My Lord was 
a weak Man, for he acts againft Law and Reaſon, ſuch Mios bay 
nat been Aﬀtionable ; but theſe @lows as ſpoken do not relate to 

his Unperftanving, but to his Bozals; theyrelate to him alſo as 
a Peer (though the contrary has been objected) that they relate 
to him only as a Man, which tv too nice a Diſtinction ; fo2 to 
diſtinguiſh between a Ban and his Peerage, is like the Diltin- 
ction between the Perſon of the King and his authonty, which 
hath been often exploded; the Nied affect him in allQuatiticg, 
and all Relations. 

It has been alſo objected, That the Mods are too general; 
and the like Cale of the Biſhop 8 Return, that a Pan is Crimi- 


noſus, 
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noſus, which is not good: But though they are general in the 


Cale of a Per, they are actionable; fo2 to ſay of a Biſhop, That 


he is a wicked Man, theſe are as general Wozds, and pet anAﬀt- 


on will lie. 5 | | : 5 
It has been alſo objected, That general TUowds cannot be 


ſuſfified; but he was ok another Opinion, as if the Plantiff, who 
was Lowd Lieutenant of the County, had laid an unequal Charge 


upon a Man, who upon Complaint made to him, ozdered ſuch 


Charge to ſtand, and that his Till in fuch Caſe ſhould be a Law: 


Ik the Þerſon ſhould thereupon ſay, That the Lord had done Un- 
worthiſy, and both againſt Law and Reaſon; thofe Wows might 


Have been juſtified, by ſhewing the ſpecial Matter, either in Plead⸗ 
ing 92 Evidence, Sh 5 


'Tis too late now to examine whether an Action will lie up- 


on this Statute, that muſt be taken fo2 granted, and therefoze 
was not much inſiſted on by thoſe who argued fo2the Defendant, 


fo2 the Authouties are very plain, that ſuch Actions have been 


allowed upon this Stature. EEE 
The Tos, as here laid to be ſpoken, are not ſo bad as the 


' Defendant might ſpeak, but they are ſo bad that an Action will 


lie fo2 them; and though they are general, vet many.Caſes 


might be put of general Wows which impoꝛt a Crime, and were 
Adjudged actionable. „„ 


The Earl of Leiceſter's Caſe, He is an Oppreſſor: The Loꝛd 


ol Wincheſter's Caſe, He kept me in Priſon till J gave him a Re- 
leaſe ; theſe Moꝛds were held actionable, becauſe the plain In⸗ 


ference from them is, That they were Oppreſſors. The Low 
Abergavenny's Caſe, He ſent for me and pur me into Little Eaſe : 
It might be pꝛelumed, that that Loꝛd was a Juſtice of Peace, as 
moſt Peers are in their Counties, and that what he did was by 
Colour of his authoꝛity; ſo are all the Caſes cited by thoſe who 
argued foz the Plaintiff, in ſome of which the Moꝛds were ſtrai⸗ 
ned to impoꝛt a Crime, and yet adjudged actionable ; eſpecially 


in the Caſe of the Loꝛd Barqueſs of Dorcheſter, He is to be valued 


no more than a Dog; which are-lefs ſlanderous TUo2ds than thoſe 
at the Bar, becauſe the Slander is moꝛe direct and poſitive. 

It appears by all theſe Cales, that the Judges have always 
conſtrued in Favour of theſe Actions, and this has been done 


fn all Pꝛobability to pꝛevent thole Dangers that otherwiſe might 
enſue ik the Loꝛds ſhould take Revenge) themlelves; fo2 which 
Reaſons he held the Action will lie. : 5 


Arkyns 


* 
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Atkyns Juſtice, contra. This is not a common Ation upon 
the Caſe, but an Action kounded upon the Statute of the 2d of 
R. 2. Upon the Conſtruction whereof the Reſolution of this Caſe 


will depend, whether the Aion will lie oz: not. And as to that, 


he con(idered, 
1. The Occaſion. 
2. The Scope. ' 
3. The Parts of the Statute. 
I. The Occaſion of it is mentioned in Cotton's Abꝛidgment of 
the Recowds of the Tower, f. 173. nu. 9 and 10. At the ſum⸗ 
moning of this Parliament, the Biſhop of St. David's declared 
the Cauſes of their Meeting. and told both the Houſes, of the Mil⸗ 
chiefs that had happen'd by divers ſlanderous Perlons, and Sowers 
of Diſcowd, which he ſaid were Dogs that eat raw Fleſh; the 
Meaning of which was, That they devoured and eat one ano- 
ther: To pꝛevent which, the Biſhop deſired a Remedy, and his -Re- 
queſt ſeemed to be the Dccaſion of making this Law, fo2 ex 
malis Moribus bonz naſcuntur Leges. | 

2. The Scope of the Ai was to reſtrain unruly Tongues from 
raiſing falſe Reports, and telling Stories and Lies of the Peers and 
Great Officers of the Kingdom; ſo that the Deſign of the Ac was 
to p2event thoſe imminent Oangers which might ariſe and be 
occaſioned by ſuch falſe Slanders. | 

3. Then the Parts of the Act are Thee, viz. Reciting the Ok⸗ 
fence and the Miſchief, then mentioning the ill Effects, and ap⸗ 
pointing of a Penalty. 

From whence he obſerved, | | 
1. That here was no new Dffence made oz declared; fo2 no- 
thing was pꝛohibited by this Statute, but what was ſo at the 
Common Law befoze. NS | | 
The Offences to be puniſhed by this Ad, are mala in ſe, 
and thoſe are Offences aga nit the Mozal Law; they muſt be 
ſuch in their Nature, as bearing of falſe Witneſs ; and theſe 
are Offences againſt a common Perſon, which he admitted 
to be aggravated by the Eminency of the Perſon againſt whom 
they were ſpoke ; but every uncivil TUozd, oz rude Expꝛeſſion 
ſpoken, even of a Gzeat Man, will not bear an Action; and there- 
foe an Act on will not lie upon this Statute fo2 every falſe Lie, 
but it muſt be horrible as well as falſe, and ſuch as were pu⸗ 
niſhable in the High Commiſſion Court, which were enoꝛmous 
Crimes, 12 Cro. 43. | 

By this Deſcription of the Offences, and the Conſequences 


and Cfeis thereof, he ſaid he could better judge whether the 
P | Clozds 
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77102ds were a#ionable o2 not; and he was of Opinion, That the 


Statute did not extend to Mods of a \mall and trivial Mature, 


noꝛ to all Tos which were aftionable, but only to ſuch which 
were of a greater Magnitude, ſuch by which Dilcoꝛd might ariſe 
between the Lows and Commons, to the great Peril of the 


- Realm, and ſuch which were great Slanders, and hozrible Lies, 
which are Wows purpoſely put into this Statute fo2 the Ag- 
gravation andDiſtinfton of the Crime; and therefoze ſuch (ods 


which are aftonable at the Common Law, may not be lo within 
this Statute, becauſe not hoꝛrible great Scandals, 
He did not deny, but that theſe wereundecent and uncivil TWlows, 
and very ill applied to that honourable Perſon of whom they 
were ſpoken; but no Body could think that they were hozrtble 
great Slanders, 02 that any Debate might ariſe between 
the Lods and Commons, by Reaſon ſuch TWows were ſpoken 
of this Peer, o2 that it ſhould tend to the great Peril of the 
Kingdom, and the quick Deſtruction thereof : Such as thele were 
not likely to be the Effefts and Conſequences of theſe TWozds, 


and therefoze could not be within the Meaning of the At, becauſe 


they do not agree with the Oeſcription given in it. 
2. Pere is no new Puniſhment inflixed on the Dffender ; ko 
at the Common Law, any Perſon fo2 ſuch Dffences as herein are 


_ deſcribed might have been fined and impziloned, either upon Jn- 


ditment 02 Inkoꝛmation bought aga.nft him, and no other Pu⸗ 
niſhment is given here but Impꝛiſonment. 5 

Even at the Common Law, Scandal of a Peer might be puniſh⸗ 
ed by Pillozy and Loſs of Ears, 5 Co. 125. De Libellis Famoſis, 
12 Co. 37. 9 Co. 59. Lamb's Caſe, So that it appears this was 
an Dffence at the Common Law, but aggravated now, becauſe 
againſt an At of Parliament, which is a poſſitive Law; much 
like a Proclamation which is ſet koꝛth to enfozce the Execution 
of a Law, by which the Offence is afterwards greater. 

Pe did agree, That an Action would lie upon this Statute, 


though there were no erpzeſs Wows to give it to a Peer; be⸗ 


cauſe where there is a Pꝛohibition, and a TUrong and Damage 
ariſes to the Party by doing the Thing pꝛohibited, inſuch Caſe 
the Common Law doth intitle the Party to an Action, 10 Co. 75. 
12 Co. 100, 103. And ſuch was the Reſolution in the Earl of 
Northampton's Caſe, upon Conſtrufion of the Law as incident 


to the Statute; and as the Dffence is greater becauſe of the 


Aﬀ, and as the Action will lie upon the Statute, ſa the Party 


injured may ſue in a qui tam, which he could npt have done befoze 


the making this Law. 


3. But 


5 


UHill. 28 & 29 Car. II. in Communi Banco. 163 


3. But that ſuch loꝛds as theſe were not ackionable at the Com⸗ 
mon Law, much leſs by the Statute; fo2 the Defendant ſpoke 
only his Judgment and Opinion, and doth not diretly charge 
the Plaintiff with any Thing, and might well be reſembled to 
ſuch Caſes as are in Rolls Abridgm. 1 part 57. pl. 30. which is 
a little moze ſolemn, becauſe adjudged upon a ſpecial Aervit ; 
the Mods were ſpoken of a Juſtice of Peace, Thou att a Blood- 
Sucker, and not fir to live in a Commonwealth. Theſe were 
not held a#ionable, becauſe they neither relate to his Dffice, oz 
fix any Crime upon him. Fol. 43. in the ſame Book, Thou de- 

terveſt to be hanged, not afftonable, becauſe it was only his 
Opinion. 2 5 
So where the Tlozds are general, without any particular 
Circumſtances, they make no Impꝛeſſion, and gain no Credit; 
and therefoze in Cro. Car. 111. 1 Roll. Abridgm. 107. pl. 43. 
Lou aré no true Subject to the King ; the Aﬀion would not 

In this Caſe tis ſaid, the Plaintiff acts againſt Law, which 
doth not imply a Habit in him ſo to do; and when Wows may 
as well be taken in a mild as in a ſevere Senſe, the Rule is, 
quod in mitiori ſenſu accipienda ſunt. J2ow theſe Tos are 
capable of ſuch a favourable Conſtrufton, fo2 no moze was ſaid 
of the Plaintiff, than what in ſome Senfe may be ſaid of every 
Perſon whatſoever; fo2 wha can boaſt of his Jnnocency ? Tho 
keeps cloſe in all his Actions to Law and Reaſon ? And to ſap, 
A i an adts againſt both, may imply that he departed from thoſe 
Rules in ſome particular Caſes, where it was the Erroz of his 
Judgment only, EET I 

Jn the Duke of Buckingham's Caſe, Sheppard's Abridgment 
r part, f. 28, Viz. You are uſed to do Things againſt Law; ant 
mentions a particular Fai there indeed, becauſe of Uſage : Ok 
the ill PDꝛactice, it was held that an Ackion lies; but if he had 
been charged fo2 doing a Thing againſt Law but once, an Ackion 
would not lie. ä EE | 
He then obſerved, how the Caſes which have been adjudged 
upon this Statute agree with the Rules he had inſiſted on in 
his Argument, which Caſes have not been many, and thoſe too 
of late Times; in reſpet of the Antiquity of the Ack, h was 
made almoſt 300 Pears ſince, Anno 1379. and fo2 120 Pears 
after no Afﬀion was bzought, the Firſt that is Repozted was 
13 H. 7. Keilway 26. So that we have no contemporanea ex- 
poſitio of the Statute to guide an Opinion, which would be 
a great Help in this Caſe, becauſe they who make an Ad 
beſt underſtand the Meaning; . now the Meaning muſt - 
| 2 col- 
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as the Rule is given in Bonham 's Caſe, 8 Co. Vide the Cale in 


— 
af - 


11H. 7. 6 | | f 
"The next Caſe in Time, is the Duke of Buckingham's Cale, 


2 8. Cromp. Jur. of Courts, f. 13. You have no more Conſcience 


an a Dog. Lord Abergavenny againſt Cartwright, in the ſame 
Book, You care not how you come by Goods; in both which 
Caſes, the Wozds charge the Plaintiff with particular Batter, 
and give a Narrative of ſomething of a falſe Sto2y, "and do 
not barely reſt upon an Opinion. ſn the Biſhop of Norwich his 
Caſe, Cro. Eliz. 1. Viz. You have writ to me that which is againſt 
the Word of God, and to tlie Maintainance of Superſtition. Thele 


were held aftionable, becauſe they refer to his Function, and great 


ly vefame him, and pet he had but 500 Marks Damages. 
29 & 30 Eliz. 1 Cro. 67. The Lord Mordant againſt Bridges My Lord 
Mordant did know that Prude robbed Shotbolt, and bid me com- 
pound with Shotbolt for the ſame, and ſaid, He would ſee me ſa- 
tisfied for the ſame, though it coſt him an Hundred Pounds; which 
J did for him being my Maſter, otherwiſe the Evidence I could 
have given would have hanged Prude : Theſe Mods were held 
ationable, and 1coo |. Damages given; and in all the other Ca- 
fes which have been mentioned upon this Statute, and where 
Judgment was given fo2the Plaintiff, the Tozds always charge 
him with ſome particular Fact, and are poſitive and certain, 
but where they are doubtful and general, and ſignifie- only the 
Opinion of the Dekendant, they are not aftionable. 

The Wozds in the Caſe at Bar, neither relate to the Plain⸗ 
tiff ag a Peer, oꝛ a Low Lieutenant, and charge him with no 
particular Crime; ſo that from the Authozity of all theſe Caſes, 


he grounded his Opinion that the Aﬀton would not lie; and he 
ſaid, Jf Laws ſhould be erpounded to wack People foꝛ Wows, 


inſtead of remedying one Yiſchief, many would be introduced; 
fo2 in ſuch Cale they would be made Snares fo2 Wen, 
The Law doth bear with the Jnfirmities of Men, as Relt- 
gion, Honour and Uertue doth in other Caſes ; and amongſt 
all the excellent Qualities which adozn the Nobility of this Na- 
tion, none doth ſo much as fozgiving of Jnjuries ; Solomon 
ſaith, TWhac tis the Honour of a Man to paſs by an Infirmity. TUhich 
if the Plaintiff ſhould refuſe, yet the Defendant (if he thinks 
the Damages exceſſive) is not without His Remedy by Attaint, 


fo? he ſaid, he could ſhew where an Attaint was bzought againſt 


a Jury fo2 giving 60 l. Damages. | 


De 
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He tarther ſaid, That he could not find that any 1 
had been either reverſed oz arreſted upon this Statute, and 
therekoꝛe it was fit that the Law ſhould be ſettled by Come Rule, 
becauſe tis a wretched Condition koꝛ People to live under ſuch 
Circumſtances, as not to know how to demean themſelves to- 
wards a Par; and ſince no Limits have been hitherto p2eſcribed, 
*tis fit there ſhouid be ſome now, and that the Court ſhould go 
by the ſame Rules in the Caſe of a Peer, as in that of a com- 


mon Perſon; that is, not to conſtrue the Moꝛds aftionable with- 


out ſome particular Crime charged upon the Plaintiff, o2 un- 
leſs he alledge ſpectal Oamages; fo2 which Keaſons he held that 
this Action would not lie. 


Wyndham Juttice accozded with Seoges and the Chief Juſtice 
Nort reed wich them in the fame Opinion; his Argument 
was 
Feflrtt, Þe ſaid that he did not wonder that the Defendant 
made his Caſe ſo ſolemn, being loaded with ſo great Damages; 
but that his Opinion ſhould not be guided with that oꝛ with any 
Rules but thoſe of Law, becauſe this vid not concern the Plain 
tiff alone, but was the Caſe of all the Nobility of England; but 
let it be never ſo general, and the Conveniences 902 Inconveni⸗ 
ences never ſo great, he would not upon any ſuch Conſidera⸗ 
tions alter the Law. 
pe ſaid, that no Action would lie upon this Statute, which 
would not lie at the Common Law; fo2 where a Statute: p2o- 
hibits a Thing generally, and no particular Man is concerned, 
an Dffence againſt ſuch a Law is puniſhable by Jndiiment ; 
but where there is a particular Damage to any Perſon by doing 
the Thing pꝛohibited, there an Afton will lie upon the Dtatute, 
and lo it will at the Common Law. 
The Noms therefoze which are attionable upon this Statute, 
are ſo at the Common Law. 
This Statute extends only to Peers o2 other great Officers; 
now every Peer, as ſuch, is a great Officer, he has an Dffice of 
great Dignity, he is to ſuppozt the King by his Advice, of which 
he is made capable by the great Eminency of his Reputation, and 
therekoze all TUozds which refle# upon him as he ts the King's 
Councello2, oꝛ as he is a Man ofÞonour and Dignity, are aition- 
able at the Common Law. 
In the oꝛdinary Caſes of Officers. tis not neceſſary to ſay that the 
— Wows were ſpoken relating to his Dffice, as to lay of a Lawyer 
that He is a Sot or an n o2 of a Tradeſman, He is a 
Bankrupt, 
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Bankrupt, the Actiun lies, though the Cows were not ſpoken of 
either as a Lawyer o2 Tradeſman, | © 


He did not think that Judges were to teach Men by wh 


- Rules to walk, other than what did relate to the particular Bat- 
ter befoze them, all other Things are gratis dicta: Neither would 


he allow that Oiſfinition, that an Ackion would not lie where a 


Man ſpoke only his Opinion; fo2 if that ſhould be admitted, 
ft would be very eaſy to ſcandaltze any Man, as, I think ſuch a 


Judge is corrupt, 92, I am of Opinion that ſuch a Privy Councel- 


lor is a Traytor : And can any Yan doubt whether theſe o2 ſuch 
like Mods are aftionable o2 not, becauſe ſpoken only in the Senſe 


ok the Perſon ? Tis true, in ſome Caſes where a Man ſpeaks 


ſpeaks his Opinion with Reference to a Crime, fo2 Dpty 


Sid. 233. 


his own particular Otleſteem, an Aﬀion will not lie; as if J ſap, 
T care not for ſuch a Lord; but that differs much where a Man 

will 
be ſpꝛead, and will have an implicit Faith, andbecauſe an 
believes it, another will; and tis upon this Gzound that all the 
Caſes which have been ſince the Statute are juſtified ; and ſo 
was the late Caſe of * the Marqueſs of Dorcheſter, He is no 


more to be valued than the Black Dog which lies there, which 
were Cows of Diſeſteem, and only the Opinion of the Deken⸗ 


dant; in which Caſe Indgment was affirmed in a Writ of 


Etro . 
Object. It it be objeited, to what Purpoſe this Statute was 


made if no Afton lies upon it, but what lay at the Common 


Anſw. The Plaintiff now upon the Statute muſt proſecute - 


tam pro Domino Rege quam pro ſeipſo, which he could not do at 


the Common Law. And it has ben held in the Star-Chamber, 
That if a,Scandalum Magnatum be bzought upon this Statute, 
the Defendant cannot juſtifie, becauſs tis brought qui tam, Cc. 
and the King is concerned; but the Defenvant may explain the 
Wows,and tell the Dccafton of ſpeaking of them; ik they are true, 
they muſt not be publiſhed, becauſe the Statute was to pꝛevent 


Diſcows, 


Object. Thele TWows carry in them no Diſeſteem. | 
Anſw. Accoꝛding to a common Underſtanding, they are TWows 


ok Diſreſpe# and of great Diſeſteem; fo2 tis as much as to ſay, 


That the Plaintiff is a Man of no Honour, he is one who lives 


after his own Till, and ſo is not fit to be employed under the 


King: It any pꝛecedent Diſcourſe had qualified the ſpeaking theſe 


Mozds, it ought to have been ſhewn bythe Defendant, which is 


not done; and therefoze he concluded that the Wozws, notwith- 
1 ſtanding 


—— 
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ffanding what was objefed were ackionable; and ſo by the Opi⸗ 
nion of him, Wyndam and Scroggs Juſtices, Judgment was 
given foz the Plaintiff. 


Arkins, Juſtice, of a contrary Opinion, 


Anonymus. 


A Ackion of Alſault, Battery, TUounding and falſe Im- amend. 
{A piifonment fo: an Hour was bꝛought againſt the Defen- ment after 
dant, who pleads, quoad venire vi & armis JNot-Outlty ; and as a Demur- 
to the Impziſonment, he juſtified as a Servant to the Sheriff rer joined 
attending upon him at the Time of the Aſſize, from whom he re- and before 
ceived a Command to bzing the Plaintiff (being another of the jy, gment 
Sheriff's Servants) from the Conventicle, where finding of him, given, 
he (to wit, the Dekendant) did molliter manus imponere upon the good. 
Plaintiff, and bꝛought him befoze his Maſter, quz eſt eadem 
_— ; To this the Plaintiff demurred, and ſhewed foz 
a | | 
I. That the Subſtance of the Juſtification is not good, be- 2 Cro. 360. 
cauſe the Servant could not thus juſtifie, though his Maſter 
might; fo2 the Low may beat his Uillain without a Cauſe, but 
ff he command another to do it, an Afton of Battery lies a- 
gainſt him, 2 H. 4. 4. But though this might have been good 
tf well pleaded, yet tis not good as pleaded here; fog, | 
2. The Defendant ſaith, quoad venire vi & armis Not-Guilty, Flarding 
but ſaith nothing of the{Uounding which cannot be juſtified, and 454 Ferne, 
therefoze this Plea is not good; foꝛ which Reaſon it was clearly Polica. 
reſolved that the Plea was ill, but the Court inclined that the 
Subſtance of the Plea was well enough. 


The Chief Juſtice and Juſtice Scroggs were of Opinion, That 

a Man may as well ſend fox his Servant from a Conventicle as 

from an Alehouſe, and may keep him from going to either of 

thoſe Places: And the Chief Juſtice ſaid, That he once knew it 
to be Part of a Parriage⸗Agreement that the Mite ſhould have 
Leave to go to a Conventicle. | ns 
But in this Caſe, Leave was given to amend the Plea, and Sid 107 
put in quoad vulnerationem Not-Outflty ; and it was held, That 

though the Parties had joined in Demurrer, yet the Dekendant 
might have Liberty to amend befoze Judgment given. 
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Traverſe 


muſt be 


Singleton verſus Bawtree Executor. 


Sſumpſir againſt the Defendant as Executoz, who pleads | 
the Teſtatoꝛ made one J. S. Exccutoz, who pꝛoved the TUiil 


where the and took upon him the Execution thereof, and adminiſtred the 


Charge in Goods and Chattels of the Teftatoz, and ſo concludes in Abate- 


cheDecla- ment, Er petit Judicium de Brevi, with an Averment that J. S. 


ration is 


not fully 


Superſtes & in plena vita exiſtit. 


To this Plea the Plaintiff demurred, becauſe the Defendant 


anſwered. ought to have traverſed abſq; hoc that he was Executoꝛ, oꝛ ad- 


miniſtred as Executoꝛ, and lo are all the Pleadings, 9 H. 6. 7. 


4H. 1j. 7H. 6. 13- | 


But Serjeant Pemberton fo2 the Defendant ſaid, That there 


is a Difference when Letters of Adminiſtration are granted in 


caſe the Party die Inteſtate, and when a Man makes a TU, 


and therein appoints an Erecutoz, fo2 in that Caſe the Execu⸗ 


to2 comes in immediately from the Death of the Teſtatoꝛ; but 
when a Pan dies Jnteſtate, the D2dinary hath an Intereſt in the 


Goods, and therefoze he who takes them, is Executor de ſon 


' Tort, and may be charged as ſuch ; but tis otherwiſe generally, 
where there is a TUtll and a rightful Executoz, who p2oveth the 
fame, fo2 he may bing a Trover againſt the Party foꝛ taking of 
the Teffato?'s Goods, though he never had the actual Poſſeſſion of 


them; and therefoze the Taking in ſuch caſe will not make a 
Man Executor de fon Tort, becauſe there is another lawful Exe- 
cutoꝛ: But tis true, that if there be a ſpecial Admintffratton, 'tis 


- otherwiſe ; as if a Stranger doth take upon him to pay Debts 
o Legacies, o2 to uſe the Jnteſfate's Goods, fuch an expꝛels 
Adminiſtration will make him Executor de fon 1orr, and liable; 


as in Read's Caſe, 5 Oo. B 3 
So in this Caſe the Defendant pleads, that J. S. was Execu⸗ 
toꝛ, which prima facie diſcharges him; fo2 to make him chargea- 
ble, the Plaintiff ought in his Replication to ſet fo2th the ſpectal 
Adminiſtration, that though there was an Exrecutoz, yet befo2e - 
he aſſumed the Execution 02 pꝛoved the TUill, . the Dekendant firſt 
took the Goods, by which he became Executoꝛ of his own Wrong, 
and ſo to have brought himſelf within this Diſtindkion, (which 
was the Truth of this Caſe) and that would have put the Mat⸗ 
ter out of Dilpute; which not being done, he held the Plea to be 
good, and ſo p2ayed Judgment fo2 the Defendant, | 


The 


r —— 
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The Court were of Opinion, that Prima facie this was a 

good Plea; fo2 where a Man conkeſſes and avoids, he need „ nd. 28. 

not traverſe, and here the Dekendant had avolded his being 

chargeable as Executor de ſon Torr, by ſaying, That there was a 

rightful Executoꝛ who had adminiſtred rhe Teftators Whole E- 

tate; but the Surmiſe of the Plaintiff and the Plea of the De- EE 

fendant being both in the* Affirmative, no Jſlue can be joined *2 Cro. 579. 

thereon ; and therefoze the Defendant ought to have traverſey 8 

that he was Executoꝛ, 02 ever adminiſtred as Executoz, the ra- d. 338. 

ther becauſe his Plea gives no full Anſwer to the Charge in the 
Declaration, being charged as Erecutoz, who pleads that ano- 

ther was Executo2, and both theſe Matters might be true, and 

vet the Defendant liable as Executor de fon Torr, which (notwith⸗ 

ſtanding Iniquum non eſt præſumendum) may be well intended 

here; and lo Judgment was given againſt the Defendant that 

this was no good Plea. -- e 


Adams verſus Adams. 
| Award, 


EBT upon Bond to perkozm an Award, ſo that it be 14e 
made befo2e oꝛ upon the 22d Day of December, o2 to chooſe Except: 
an Umpire. | = W | | ons there- 
The ODekendant pleads no Award made: The Plaintiff replies - wat 
and ſets fozth an Award, and alligns a Breach : ' The Defen- e. 
vant demiurs. © Tips) 

1. That here is no good Award, becauſe the Arbitratoꝛs were Mod. Rep. 
to make it befo2e oꝛ upon the 22d Day of December, and if they 274. 
could not agre, to choole an Umpire : Now the Awary ſet forth , Sand. 133. 
in the Replication was made by an Umpire choſen after the 22d 2 
Day of December, which the Arbitratoꝛs had not Power by the 
Submiſſion to chooſe, Sed non allocatur, becauſe they might have 
made their Award upon the 22d Day of December, and therefoꝛe 
could not chooſe an Umpire till afterwards; fo2 their Power 

was only determined as to the making an Award. 

2. "Becauſe the Umpire recites, that the Parties ſubmitting Ante. 
had bound themſelves to ſtand to his Award which is not true, 
Sed non allocarur, becauſe tis but Recital, 

3. The award is, That the Defendant ſhould pay the Plain⸗ 
tiff Two Sums at ſeveral Times, and that ſeveral Releaſes ſhall 
be given preſently, and lo the Bond and the Money would be 
viſcharged; and fo2 that Reaſon the Awarding the Releaſe was ; Mod. 264. 
void againſt the Plaintiff, and by GE there is nothing — nfTa, 309. 

| | 18 
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his Side to be done; and the Court were all ot Opinion Hat fol 
this laſt Reaſon the Award was not good. 


Serjeant Baldwyn, who was of Council fox the Plaintif, ſaid, | 
That it was an Exception which he could not anſwer ik true, but 


laid, that the Award was not that Releaſes ſhould be given pꝛe⸗ 
ſently, but that the Boney ſhould be paid and Releaſes given: 


By which it appears by the very Method and ©2der of the Award, 


that the general Releaſes were not to be given till after theo: 


Feme Co- 
vert made 
a Will and 
diſpoſed 
ol her E- 
ſtate, and 


good. 


ney paid; and that being the Cale, the Court were clear of O- 


pinion, that it was well enough; and 3 n fox 
the Plaintiff, 


Brook wayſ#s Si William Turner, 5 


| $e N a Pꝛohibition to the Spiritual Court to pꝛobe the will 
of Philippa Brooks by Sir William Turner her Executo :: 
A Trial at the Bar was had, in which the Caſe was, viz. 
That James Phillips, by Mill in CUriting dated 24 Aprilis, 1671. 
inter alia gave to Philippa fo2 Life, in lieu and full of her Oower, 
all his Houſes in Three · Crown · Court in Southwark, purchaſed by 
him of one M2, Keeling ; another Houſe in Southwark purchaſed 


ok one My. Bows, and all his Houſes in New-Fiſh Strce-, Pud- 
ding-Lane, Buttolph-Lane, Beer- -Lane, Duzkeld-Lane, and Dow- | 
gate, London; and died. 


That afterwards there being a Treaty of Marriage between 


the Plaintiff M2, Brooks and Philippa Phillips, it was agreed, 


that all the ſaid Houſes and Nents, and-P2ofits thereof, and all 


Debts, ready Money, Jewels, and other real and perlonal E⸗ 
ſtate whatſoever, 02 wherein Philippa, oꝛ any in Truſt fo? her, 


were interefſed o2 poſſeſſed, ſhould at any Time as well befo2e as 


after the Marriage be diſpoſed in ſuch manner as ſhould be agreey 
on between them. 
And thereupon by Indenture Tripartite between 92. Brook of 


the firſt Part, the ſaid Philippa Phillips of the ſecond Part, and 


William Williams und Francis Gillow of the third Part, reciting 
the ſaid Till of James Phillips and the ſatd Agreement, the ſaid 
Philippa in Conſideration of a Shilling paid to her by Williams and 
Gillow, did with the full and free Conſent of the laid Edward 


Brook the now Plaintiff, grant, bargain and ſell to the ſaid Wil. 


. liams and Gillow all the {aid Þouſes deviſed by the laſt CUill of 


the ſatd James Phillips, in Truſt that the ſaid Truſtees ſhould per- 
mit her to receive and enjoy the whole Rents and Peofits of all 


the 


— 
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2 


Hill. 28 & 29 Car. II. in Communi Banco. 


LEW 


the Houſes purchaſed of M. Keeling, and of all the Houſes in Beer- 
Lane, and o Two ot the Houſes in Broadſtreet in the Poſſeſſion of 


James and Worſley, and the Quarters Rent only due at Chriit- 
mas then laſt paſt, and no moze, ſaving to Philippa all fozmer 
Bents and Arrears thereof to be received by her, and not by 
My. Brook, and to be imploped as therein after was mentioned. 
And upon this farther Truſt, that after 2. Brook's Death, in 
caſe the ſaid Philippa ſurvived, that then the Truſt#s ſhould 


permit Philippa and her Aſſigns from Time to Time to grant, 


ell anddiſpoſe of the reſt of the Pꝛemiſſeg, and all others where- 
of the was ſeifed oz poſſeſſed, as the ſhould think fit; and alſo to 
receive, diſpoſe of and enjoy all the Rents and Pyofits of the 
Pꝛemiſſes (not thereby appointed to be received by the Plaintiff ) 
fo2 her only particular and ſeparate Uſe, and not fo2 the Ale of 


the Plaintiff, without any Account to be given fo2 the ſame, and 


not to be accounted any Part of Mꝛ. Brook's Eſtate; and that 
the Acquittances of the ſaid Philippa be goodDiſcharges againſt 
the Plaintiff; and the ſaid Truſtees to join with Philippa in the 
Sale and Oiſpoſition of the Þ2emiſles. | 
And Philippa in farther Conſideration of the ſaſd Marriage, 
agreed to pay to Hz. Brook on the Day of Marriage 150 l. and 
to deliver him ſeveral Bonds and Securities fo2 Money in the 
la d Indenture particularly named. ; 
And the ſaid Philippa in farther purſuance of the ſaid Agree- 
ment, and in Conſideration of a Shilling paid to her by the ſaid 
Truſtzs, did with the like Aﬀent aſſign to them all her Jewels, 
Rings, Money, &c. and other her real andperſonal Eſtate, upon 
Truſt that they ſhould permit her to enjoy the ſame ts her own 
_ ſeparate and diſtinck le, and to diſpoſe thereof from Time to Time 
as well befoze the ſaid Marriage as afterwards, as the ſhould 
think fit without any Accompt, and fo2 want of ſuch Limitation 


o2 Appointment, in Truſt fo2 her, her Executoꝛs, Adminiſtrato?s- 


oz Alligns; and the Plaintiff not to hinder o2 impeach the ſame, 
and not to be taken as any Part of his Eſtate, oz be ſubjeit to 
his Debts, Legacies o2 Engagements. e : 
And the Plaintiff covenanted, That ik the Marriage took effex, 
the Truſtees ſhould quietly enjoy the Pꝛemiſſes, and Philippa to 
diſpoſe thereof without Trouble o2 Moleſtation by him, his Ere- 
cutoꝛs, &c. and that Philippa (notwithſtanding the Marriage) 
ſhould at any Time, either befo2e o2 after, have Liberty by Dad o2 
ill in TUriting by her publiſhed in the Pꝛeſence of Two o2 moze 
credible TUitneſles, oꝛ otherwiſehowſoever, at her Pleaſure to give 
- and diſpoſe of all her real and perſonal Eſtate, Goods, Chattels, 
_ &c. whereof ſhe was poſſeſſed * ſaid intended Parriage, 
. e — 
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Mod. Rep. 


02 at any Time atter, 02 any other Perſon in Truſt koꝛ her (except 


ſuch Part thereof as was thereby agrad to be paid to, and re⸗ 
ceived by thePlaintiff) to ſuch Perſon oꝛ Perſons, and to ſuch 
ſe and Uſes, Intents and Purpoſes as the ſhould think-fit, and 
that the Plaintiff ſhould aſſent thereunto, and not impeach the 


(ame in Law o2 Equity, 


The Marriage ſhoztly afterwards took Effect, and Philippa by = 


call in TUriting gave all her Eſtate away in Legacies and Cha: 


ritable Uſes, and ſhe deviſed to the Plaintiff 20 l. to buy him 
Mourning, and gave to Sir William Turner the Dekendant 100 J. 
and made him Executoz; and ſhe deviſed to Y2, Hays and to 
M2. Grace 201, apiece, whom ſhe made Dverſeers of her Till, 
and died. There was neither Date o2 TUitnefles to this Will, 


fave only the Month and Year of our Loꝛd therein mentioned ; 
and that this Till not being pꝛoved in the Spiritual Court, the 


Plaintiff moved fo2 a ꝛohibition, an 5 Dekendant took Neue | 


| upon the Suggeſtion, 


Tn which Caſe, theſe Points were reſolved by the Court: " 
1. If there be an Agreement befo2e Marriage that the Nike 
map make a Till, if the do fo, tis a good Titi, unleſs the 


 Husband dilagras; and his Conſent ſhall be implied till the 


contrary appear. and the Law is the lame though he knew not 
when the made the Till, which when made, tis in this Cale, as 
in others, Ambulatozy till the Death of the Mike, and his Diſſent 
thereunto; but if after her Death he doth conſent, he can never 
afterwards diſſent, fo? then he might do it backwards and- fo2- 
wards in infinitum. f 
2. Ik the Þusband would not have ſuch Till to ſtand, he 
ought p2eſently;after the Death ot the Mike to ſhew his Diſlent. 
2. If the Husband conſent that his TUife ſhall make a Till, 
and accoꝛdingly ſhe doth make ſuch a Till, and dieth, and if after 


her Death he comes to the Executoꝛ named in the Uill, and ſeems 

to appꝛove her Choice, by ſaying; He is glad that ſhe had appointed 
ſo worthy a Perſon, and ſeemed to be ſatisfied in the main with 
the Will, and recommended a Coffin-maker to the Executo?, 
and a Goldſmith koꝛ making the Rings, and a Herald-Painter 
 fo2 making the Elcutcheons; this is a good Aſſent, and makes 
it a good TUill, though the Þusband when he ſees and reads the 


Will (being thereat diſpleaſed) oppoſes the Pꝛobate in the Spi⸗ 


ritual Court by entring Caveats, and the like; and ſuch Dil⸗ 
- agreement after the fozmer Aﬀent will not hurt the Mill, becauſe 
ſuch Aﬀent is good in Law, though he know not the particular 
| OY in the Gill, 


4. When 
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4. When there is an erpꝛelg Agreement 62 Conſent that a 


Woman may make-a TUil,- a little Pꝛoof will be ſufficient ta 


make out the Continuance of that Conſent aftet her Death; and 
it will be needful on the other Side to pzovea Diſagreement made 
in a ſolemn Manner, and thoſe Things which pꝛove a Diſſatista⸗ 
ton on the husband s Dart may not pꝛove a D:fagreement,becauſe 
the one is to be moꝛe koꝛmal than the other; fo2 if the husband 
ſhould ſap, that he hoped to ſet aũde the Will, oꝛ by a Suit oz 
otherwiſe to bꝛing the Executoꝛ to Terms, this is not a Diſlent. 


Sir Robert Howard verſus the Queens Truſtees and 

the Attorney General. In the Dutchy, 
l I a Bill exhibited in the Durchy Court; The Que: 
At tion was, Chether the Stewardſhip ofa Bano2 was gran- 
table in Reverſion o2 not? nt Vis "waa 


; The Attoniey General and the Queen's Countil, Butler and 
Hanmore, held that it was not: But Serjeant Pemberton any 


Pz. Thursby would have argued to the contrary; foz they ſaid 


it might be granted in Fee, 92 fo2 any leſs Eſtate, and ſo in Re- 
verſion, fo2 it may be executed by Deputy. | 

Burt this Queſtion ariſing upon a Plea and Demurrer, the De- 
bate thereof was reſpited till the Hearing of the Cauſe, which 


was theuſualPratice in Chancery, as North, Chief Juſtice, who 


afliſted the Chancelloz of the Dutchy, infozmed the Court. 


And he ſaid, that in all Courts of Equity the uſual Coutſe was 


When a Bill is exhibited to have Money decreed due on a Bond, 
upon a Suggeſtion that the Bond is loſf, there muſt be Dath 


made of it, fo2 otherwiſe the Cauſe is p2operly triable at the Com 


mon Law; and ſuch Courſe is to be obſerved in all the like Caſes, 
where the Plaintiffby Surmiſe of the Loſs of a Deed dzaws the 
Defendant into Equity; but if the Cale be p2oper in its own Ma⸗ 
.turefo2 a Court of Conſcience, and incaſe where the Deed is not 


loſt, the Remedy deſired in Chancery could not be obtained upon 


-a Trial at Law; there, though it be alleged that the Deed is loſt, 
Oath need not be made of it: As if there bea Deed in which there 
is a Covenant fo2 farther Aſſutance, and the Party comes in 
Equity, and p2ays the Thing to be done in Specie, there is no 
need of an Oath of the Loſs of ſuch Deed, becauſe if it is not 

loſt the Party could not at Law have the Thing fo2 which he 
pꝛayed Relicf, fo2 he could only recover Damages 


Note 


Jones 126. 
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Note allo, That he caid in the Caſe of one Oldſeild, That it 
was the conſtant Pꝛactice where a Bill is erhibited in Equity 
to fozecloſe the Right of Redemption, if the Moꝛtgagoꝛ be foze- 
cloſed he pays no Coſts; and though it was urged fo2 him that 
he ſhould pay no Cofts in this Caſe, becauſe the Boztagagee = 
was dead, and the Heir within Age, and the Money could not 
lately be paid without a Decree, yet it being neceſſary fo2 him 
to come into Equity, he muft pay foꝛ that Jzeceſſity, | 

Note alſo the Difference between a Moztgage in Fee, and 
fo2 Pears; fo2 if tis in Fee, the Moztgagoꝛ cannot have a Re- 
conveyance upon Payment of the Voney, till the Heir comes of 


Age. | 


It was agreed in this Caſe by the Court, That if there be 
Tenant fo2 Life, Remainder in Fee, and they join in a Deen 
purpozting an abſolute Sale, if it be pꝛoved to be but a Bozt- 
gage he ſhall have his Eſtate fo2 Life again, paying pro Rata, 
and accod.ng to his Eſtate ; and lo it ſhall be in the Care be- 
tween 1 Venant in Dower and the Heir. 


Lloyd verſas Langford. 


Leſſee for FN a Special Uerdie, the Caſe was: Viz. A. being Tenant in 
Years Fee of Lands, demiſed the ſame to B fo2 Seven Years, B. 
makes an re-nemiſes the ſame Lands to A. fo2 the ſaid Term of Seven 
Aſſign- Pears, reſerving 20 l. Rent per Annum. A. dies, his TUife en- 
ment of ters as Guatdian to the Heir of A. her Son, and receives the 
his Ierm Pyofits. B. baings Debt againſt her as Erecutrir de ſon Tort, 
where in the Deber and Detinet; and * this Ation would lie 0 
Debt lies not, was the Queſtion, 

upon the 

Contract, Serjeant Baldwyn, who argued fo2 the Plaintif, held, that it 
and where did lie, foꝛ though the Rent in this Caſe reſerveddid not attend 
not. the Reverſion, becauſe the Leſſee had aſſigned over all his Term, 
x Ven. 242, yet an Aﬀion of Debt will lie fo2 that Rent upon the Contract, 


27% . Cto. Jac. 487. Witton verſus Bye, 45 Ed. 3.8. 20 E 4. 13. Cove- 


nant will lie upon the Wows Yielding and Paying. 
Ik then here is a good Rent reſerved, the Wife who receives 
the P2ofits, becomes Executrix de ſon Tort, and fo is liable to 

the Payment. 
It hath been held there cannot be an Executoꝛ de ſon Tort 
of a Term, tut the Modern Opinions are otherwile; and it was 
= fn the Caſe of Porter and Sweetman, Trin 1653. in B. R. And 
That 
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that an Aﬀton of Debt will lie agamf him. Javeed uch an 


_ Executo2 cannot be ot a Term in futuro, and that is the Re-/ 


| ſolution in-Kenrick and Burgeſs's Caſe, Moor Rep. There in 
Ejetment upon Nor Guilty pleaded, it appeared that one Oke- 
ham had a Leaſe fo2 Pears of the Lands in queſtion, who died 
Inteſtate, which Leaſe his Wife aligned by Parol ta Burgeſs; 
and then the takes out Letters of Adminiſtration, and aſſigns 
- __ = Kenrick, who by the Opinion of the Court had the 
VVV | | 

But if one enter as Executoꝛ de fon Torr, and ſell Goods, 
the Sale is good; which was not ſo in this Caſe, becauſe there 
was a Term tn Reverſion, whereof no Entry could be made, 
fo2 which Reaſon there could be no Executoꝛ de fon fort to that, 
| n_ therefoze the Sale to Burgeſs befoze the Adminiſtration was 
And that there may be an Erecuto2 de ſon Tort of a Term, 
there was a late Caſe adjudged in Trin. 22 Car. 2. betwx#n Ste- 
vens and Car, which was, Leſſw fo2 Years rendzing Rent dies 


Inteſtate, his TUife takes out Letters of Adminiſtration, and af- 


terwards marries a lecond Hugband, the Mike dies, and the 
Husband continues tn Poſſeſſion and receives the P2ofits: It 
was agreed, that fo2 the Pꝛoſits received he was anſwerable as 
Erxecutoz de ſon Torr, and the Book of 10 H. 11. was cited as 
- an Authozity to pꝛove it. | 


Pemberton, Serjeant fo2 the Defendant, would not undertake 

to anſwer theſe Points which are argued on the other Side, but 
admitted them to be plain againſt him, fo2 he did not doubt but 
that Debt would lie upon the Contra#, where the whole Term 
was aſſigned, and that there may be an Executoꝛ de ſon Tort of a 
Term; but he ſaid, that which was the paincipal Point in the 
Caſe was not ſtirred: The Queſtion was, Tlhether an Action of 
Debt will lie againſt the Dekendant as Executoꝛ de ſon Torr, 
where there is no Term at all; fo? tis plain there was none 


in being in this Caſe, becauſe when the Leila re-demiſed his 


whole Term to the Lefſoz, that was a Surrender in Law, and 
us fully as if it had ban aftually ſurrendꝛed; and therefoze this 


was quite different from the Caſe, where Leſſee fo2 Pears makes 
an Aſſignment of his whole Term to a Stranger, Debt will lie 


Ex parte 
- ns 


upon the Contra# there, becauſe an Jntereſf paſſes to him in 


Beyerſion, and as to this Purpoſe a Term is in eſſe by the 
Contraf of the Parties, and ſo it would here againſt the firſt 
Leſſoz, who was Leſſee upon the Re-Demiſe ; but now becauſe 
ok the Surrender, the Heir fs intituled to enter, and the = 


MA mae ee. 
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Wardſhip 
cannot be 
where 
there is no 
Deſcent. 


ther, who is the Deferwant, enters in his Right as Guard an, 
which the may lawfully do. 


If therefoze Debt only lies upon the Contrait of the Tefta- 
to2, as in truth it doth where the whole Term is gone, the Plain⸗ 
tiff cannot charge any one as Executoꝛ de ſon Tore in the 6 
and Detinet. | 


And the whole Term is gone here by the Re-demiſe, which is 


an abſolute Surrender, and not upon Condition, fo2 in ſuch 


Caſe the Surrenderoꝛ might have entred fo2 Mon⸗perkoꝛmance, 
and ſo it might have been revived : And of this Opinion was the 
whole Coutt in both Points, and would not hear any farther 


Argument in the Caſe ; the Plaintiff having no Remedy at Law, 


the Court told him that he might ſeek fo2 Reltef in * it 
he thought . f 


55 


Harman s Caſe. 


N Covenant the teach aſſigned was, That the Defendant 
did not repair; He pleads generally quod reparavit & de hoc 
ponit ſe ſuper Patriam, this _ held _m> aftcr a CIcrdif. 


Quadring verſus Downs, & 41. 


Na Writ of Right of TUard, the Caſe was, viz. Sir Wil- 
liam Quadring being ſeiſed of Lands in Fee, by Dad and 
Fine, ſettles them upon his Son William and his Uife foꝛ their 
Lives, the Remainder to the ſecond Son in Tail, with divers 
Remainders over. The G2andfather dies, the Father and Mo⸗ 
ther dies, the eldeſt Son dies TO Iſſue, and ſo the Land 
came to the ſecond Son. 


The Plaintiff intitles himſelf as Guardian in Soccage to 
the Wardſhip both of the Perſon and Lands of the Inkant, 
whom the Defendant detained, and Se an Newdigate fo2 him 
demurred, becauſe where there is no Deſcent there can be no 
Wardſhip, fo2 the ſecond Son is in by Purchaſe and not by De- 
ſcent, fo2 here is no Mention of the Reverſion in Fe, and there- 
foze it may be intended that it was conveyed away ; and beſides, 
if it ſhould be intended to continue to Sir WilliamQuadring the 
G2andfather after this —— vet it cannot be ar > to 

delcend 
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deſcend to the TUard, becauſe tis not ſaid who was Heir ; ko: 
though it be ſaid, that the Father of the Ward was Son to 
Sir William, pet tis not ſaid Son and Heir, and of that Opi⸗ 
nion was the whole Court in both Points; fo2 there muſt be a 
Deſcent, oꝛ elle there can be no Wardſhip; and it doth not appear 
that any Deſcent was here, becauſe 'tis not ſaid that the Rever- 
ſion did deſcend, no2 who was Heir to Sir William; which the 
Plaintiff perceiving, pꝛayed Leave to amend, and it was granted. 
JIgn this Cale it was ſaid at the Bar, that one might be a 

Ward in Soccage, though he be in byPurchaſe, fo2 the Guar- 
dian is to have no Pꝛoſit, but is only a Curato2, to do all fo2 
the Benefit of the TUard ; and ſo there need be no Deſcent, as 
is neceſſary in the Cale of a Ward in Chivalry ; foꝛ that being 
in reſpe# of the Tenure, the Guardian is to haveJ2ofit. 


The Lowd Chief Juſtice North ſaid, Pe knew where there was Nota. 
ſome Doubt of the Suffictency of the Guardian in Soccage, that 
the Court of Chancery made him give good Security. 


Harding verſus Ferne. 


IN an Action of Aſſault, Battery and Impriſonment, till the A A 
Plaintiff had paid 11 l. 10 s. The Defendant pleads and Ae © 
juſtifies by Reaſon of an Execution, and a Warrant thereupoen mus. 
fo2 11 |. and doth not mention the 10s. And upon Demurrer fo2 
this Cauſe, Judgment was given fo2 the Plaintiff upon the firſt 
opening, becauſe it appeared the Oefendant took moze than was 
warranted by the Execution. | 
| | . Caſe lies 
Ellis verſus Yarborough Sheriff of Yorkſhre. not againſt 
W the Sheriff 


N an Adtion of Eſcape, the Plaintiff ſets koꝛth, That the De⸗ r 


kendant arreſted a Pan upon a Latitat direcked to him gcntBaif 
at the Suit of the Plaintiff, and afterwards ſuffered him to go 3 RY , 
at large, ng b 
The Defendant pleads the Statute of 23 H. 6. cap. 10. that he r Honea 

_ good and ſufficient Bail within the County accozying to the 3 - 

The Plaintiff replies, That he let him go at large, abſq; hoc 4 


the Defendant demurred. Mod. Rep 
227. Antca, 


Aa ; This 2 Sand. 59. 


that he took good and ſufficient Bail within the County. To this ear: 
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Def. 


Sid. 23. 


2 San. 60. 
Cro. Eliz. 
624. 


Antea, Page 
and Tulle. 


This Caſe . argued this Term by 3 Skipwith and 
Baldwyn foꝛ the Defendant, and dy Serjeant Barrel and George 
Strode foꝛ the Plaintiff ; and in their Arguments fo2 the Oe- 
fendant it was ſaid, That the Plaintiff in this Caſe cannot 
maintain an Aﬀton of Eſcape, fo? where the Sheriff takes Bail, 
no Eſcape will lie againſt him. 

1. Becauſe he is compellable by the Statute to let the De 


fendant to Bail. 


2. I he have not the Defendant ready at the Return of the 
Writ, he may be amerced, which is the pꝛoper Remedy. 5 

J- This Piecept of letting the Dekendant to Bail, being by 
At of Parliament, is intended by the Direition of the Plaintiff 
himſelf, becauſe all People are Parties to the making of an ad 
of Parliament. | 

Many Aﬀtons have ben bꝛought againſt Sheriffs, upon Sug⸗ 
geſtions that no Bail have been taken, and koꝛ which an Action 
on the Caſe will lie; but where there is Bail taken, the She⸗ 


riff hath done his Duty which he is commanded to do by the 


Cro. Eliz. 
672. 


2 Cro. 286. 


Statute ; and ik the Defendant doth not appear, the Sheriff is 
to be amerced, and he is the p2oper Judge of the Bail; the 
Plaintiff is no ways concerned therein whether good oz bad. 
At the Common Law, the Defendant was to continue in Pxi- 
ſon till he had ſatisfied the Plaintiff, to whom no Benefit was 
intended by this Statute, but rather an Eaſe to the Defendant, 
that he ſhould be from thence diſcharged, giving good Bail; 
and the Reaſon why the Statute mentions ſuch Ball, is in Fa: 
vour of the Sheriff alſo, to ſecure him from Amerciaments 3 
the Bail being then koꝛ his Indempnity, he is the ſole Judge both 
of their Perſons, Number, and Ability; fo2 the Statute requires 
two Sureties, and that they ſhall be Men within the County ; 
yet if there is but one, and he not of the County, and if the 
Bond taken by the Sheriff fo2 the Appearance of the Defendant 
be but 40 J. and the Debt due to the Plaintiff be 400 J. tis well 
enough, becauſe the Statute doth not reſtrain him to any Sum 
92 Sureties, fo2 he may take what Sum he pleale to fozce the 


| Defendant to appear. 


And when this Security 1s taken, the Shcriff is neither com- 
pellable to aſſign it to the Plaintiff, o2 he to take it. *Tis true, 
he'doth uſually aſſign it, but that is to diſcharge Himſelf of the 
Amerciaments, which ts the Tay that the Plaintiff ſhould pur⸗ 
ſue where he doth imagine the Bail to be inſuſlicient, 


It 
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Ik therefoze this Statute was made fo2 the Benefit and Eaſe 
of the Defendant, the Security therein direfed-is fo2 the Jn- 


dempnity of the Sheriff; and therekoze if no Action will lie against 


him fo2 taking of inſufficient Ball, tis as reaſonable that no Acki⸗ 
on ſhould lie againſt him when he hath-taken Ball, which he is 
compelled to do, and ſo the Traverſe in this Cale is immate⸗ 
rial, and Judgment ought to be given fo2 the Defendant, 


* 


On the other Side it was argued, That an Afton of Eſcape 


Ex parte 


would lie againſt the Sheriff, if he did not take good Bail, which Oger. 
Patter may be traverſey; and though here if the Defendant had 


rejoined," the Jfſue had been, whether ſufficient Bail within the 
County oꝛ not, vet that Part of the Jfſue had not been material, 
fo the only Matter had reſted upon the Suffictency oꝛ Inlufi⸗ 
ciency of the Bail in general. Like a Caſe adjudged in Mich. 
14 Car. 2. in B. R. where a TUoman had Power given her by her 
Pusband to make a Mill in the Pꝛelence of two credible Titnef: 
les: It was pleaded that ſhe made a Will in the Pꝛelente of A. and 
B. credible Witneſſes, and Iſſue was thereupon joined, and it was 
found to be made in the Pꝛeſence of C. and D. who were credible 
Witneſſes, and this was held to be good, becaule the Subſtance 
was found, Viz. That it was made in the Pꝛelence of two 
The Dekendant therefoze here ought to have taken good and 
ſufficient Bail to bꝛing himſelf within the Statute, and that is 
traverſable, and the Pleadings are well enough; fo2 ik there be 
good Bail, tis not material in what County chey line. 
Upon the Firſt Argument of this Caſe, the Lom Chief Ju- 
ſtice inclined that an Ackion of Eſcape did lie at the Common 
Law againſt the Sheriff; fo2 it was clear that he was to keep the 
Party arreſted in Pꝛiſon till the Debt was ſatisfied, and that 
if he had gone at large, it had been an Elcape; the Sheriff 
then had no Excuſe but by this Statute, and to entitle himſelf 
to any Benefit thereby, he muſt purſue the very Directions there- 
in preſcribed, and therefoze ought to take good and ſufficient 
Ball; foꝛ otherwiſe the Statute would be eluded, ik it be left in 
his Power to take what Bail he pleaſes ; and he was of Opi⸗ 
nion, that the Plaintiff han an Intereſt in the Security, and 
therefoze the Sheriff was liable, if it was not good when- firſt 


Antea; 


taken, but not if by any Accident afterwarys the Bail miſcar- | 


rr fe SC 
And Juſtice Wyndham was of the ſame Opinion, That the 
Sheriff was liable ; he — only as to the Manner — — 
| RE a 2 » 


* 
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Atkion, which he held ſhould be a ſpecial Action on the Cale, ſet- 
ting koꝛth the whole Batter, and allevging that the Defendazit 
dd not takeſufficient Bail. 0 6 5 


Juſtice Atkyns ſaid, The Caſe depends upon the Conſtruction 
_ bf that *Statute, which is very obſcure, and the Opintons va- 
rious which have been upon it: Tis plain, the Sheriff is compel- 
lable to take Bail, and that an Ackion lies againſt him if he 
refuſes ſuch as are ſufficient when tend2ed ; but the Queſtion 
was now, whether it will lie againſt him foz taking thoſe who are 
Inſufficient ; and as to that he ſaid, that many Authoaittes were 
in our Books, That the taking of Bail is left to the Sheriff's 
Diſcretion, and he is thereby to pꝛovide fo2 his own Jndempni- 
ty; fo2 he muſt return a Cepi Corpus upon the Writ, he can-⸗ 
not return that he let him to Bail accozding to the Statute, and 
therefoze inclined that the Action did not lie. 


Scroggs Jullite contra. He ſai, That this Statute deſigned the 
*enefit of the Creditoꝛ, that he might either get the Sheriff amer⸗ 


ted, oz have an action; in both which Caſes he might indempni⸗ 


tie himſelf by the Security he had taken. Tis true, he may let 

the Party to Bail, but tis ſub modo, it muſt be upon good 
Bail; and if the Sheriff be Judge of the Security, tis an Ar- 
gument that he is liable; fo2 if he was not in Danger, he need 
not take Security. - | 


But afterwards upon the Second Argument, the Chief Juftice 
and the whole Court were of Opinion, That Judgment ſhould be 
given foz the Dekendant. EX 


North Chief Juſtice. The Common Law was very rigoꝛaus 
as to the Execution of Þ2oceſs ; the Capias was, ita quod habeas 
the Body at the Day of the Return, and ik the Sheritt had arreſted 
one, it had been an Eſcape to let him go. Bekoꝛe the making ak 
this Statute, the Sheriff uſually took Surettes fo2 the Appear: 
ance of the Priſoner, and by this Means uſed great Ertoztton, 
and took gteat Sums of Money; to pꝛevent which Wiſchiefs 
this Statute was made, and ſo deſigned, EE, ah 
1. Fox the Eaſe of the Pziſoner, the Sheriff being now com⸗ 
pellable to take Security, which he was not obliged to do befoze. 

2. To pꝛevent Extoztion; and therefoze direts that a Bond 
ſhall be taken in ſuch Manner, and with luch Conditions, as is 
therein mentioned. N 5 
ut the Sheriff, ſince the Statute, is much in the lame Cone: 

ö | (oh 
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tion as befo2e, fo? he is to make the ſame Return of Cepi Corpus: 
Tis true, he may now let him go upon Bail, but as to the Credi⸗ 
to, he is to have him in Court to anſwer his Suit as befoze, and 
ſhall be amerced if he doth not appear at the Return of the TUrit:So 
that tho this Statute be an Eale to the Defendant, vet tis a Bur⸗ 
then to the Sheriff, who runs a greater Hazard ſince the making of 
this At than befoze, becauſe then he might keep him in Pziſon till 
the Debt was ſatisfied ; but now he is obliged to let him at large 
upon Bail, from whom he is direcken to take a Bond, which he may 

keep in his own hands to indempnifie himſelf: The Court can only 


amerce him, if the Dekendant do not appear at the Return of the 


Pꝛocels, and tis not material to the Party, whether the Sheriff 
tale one oꝛ moꝛe Security, that being in his Dilcretion; ſome he 
mult take, fo2 otherwiſe tis directly in Oppoſitton to the Statute : 


Neither is it material to the Party, whether they are ſuch as are 


' Sufficient ; fo2 if they are not, and the Defendant is thereupon 


diſcharged, this will not amount to an Eſcape ; becauſe nothing 


is done but what is purſuant ta the Statute, and therefoze he is 
no otherwiſe chargeable than by Amerctaments. | 
The Statute was made and intended fo2 the Benefit of the Deb- 
to2, not of the Creditoꝛ, and there might be ſome Colour fo? the 
Afton if the Sheriff might Return that he let him to Ball, koꝛ then it 
might have been neceſſary to have alledged the Sufficiency of them, 
which might have been traverlen, but now he mut purſie the Sub⸗ 
ſtance of the Statute ſo tar as to take Bail; he is the pꝛoper Judge 
_ ofthe Sufficiency, and when the Bail is taken he muſt return a Cepi 
Corpus, ſo that he is only to be amerced till he bzing in the Body, 
but an Eſcape will not lie againſt him. 1 


() NE 3 in the Pallace-Yard, not far diſtant 
0 from the Hall Gate, the Court being then litting ; and being 

an Attomey of this Court, he, together with the Officer, was 
bꝛought into Court, and the Dffic er was committed to the Fleer, 
that he might learn to know his Diftance; and becauſe the Plain- 
tiff was an Attoꝛney of the Court of King's-Bench, who infozmed 


this Court, that his Canſe of Action was fo? 2001. therefsze the 


Court ozdered that another of the Sheriff's Bayliffs ſhould take 
Charge of the Pꝛiloner, and that Mr. Robinſon the Chief Pꝛotho⸗ 
notary ſhould go along with him to the Court of King's-Bench, 

which was done, and that Court being infounedhow the Cale was, 
diſcharged the Defendant upon filing of Common Bail. Fr 


Priviledge 
of an At- 


torney. 
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Knights 
muſt be of 
the Jury 
where a 
Peer is 
concerned. 
I Mod. 226. 


Smiths 
Forges are 
chargcable 
with the 
Duty of 
A 
Hearth. 


The Writ upon which this Long was arreſted; was an At: 


tachment of Pꝛiviledge, which the Court ſuppoſed to be made 
on Purpole to ouſt him of his Paviledge ; foz there was ano? 
ther TUrit againſt him at the Sheriſt 8 Omice, at the Suit of 
another Perſon. e TWINE Denon 


The Counteſs of Northumbetland's Caſe. 


A Djudged, that wherea Per is Party, either Plaintiff 02 De- 
| fendant, two oꝛ moze Knights muſt be returned or the Jury; 


and it was ſaid that in Cumberland there was but one Freeholder 


who was a Knight, beſides Sir Richard Store, a Serieantat Law; 
and the Court were of Opinion, that rather than there ſhould be 


* 


a Failure o Juſtice, a Serjeant alf Law ought to be returned aFJury: - 


man; koꝛ his Peiviledge would not extend to a Cale of Meceſity. 


Bell verſus Knight. In Banco Regis. 


N an Action of Trover 1 | Upon Not-Guilty pleaded, the Jury 
kound a ſpecial Uerdit, in which the Point was upon the 


Conſtruction of the Statute: of 14 Car. 2. c. 10. foꝛ the eſtabliſhing 
of an Additional Revenue upon the King, his Heirs and Succel⸗ 


ſoꝛs, foꝛthe better Suppozt of his and their Crown and Dignity, by 


which it is enacted, Thar for every Fire- Hearth and Stove in every 


Houſe, the Yearly Sum of 2 6. ſhall be paid to the King, other than 
ſuch as in the ſaid Act are exempted: Then comes a ꝛoviſo, iuhich 
faith, That this Act ſhall not extend to charge any Blowing Houſe, 


Stamp, Furnace or Kiln, &c. And the Queſtion now was, Ahe. 
ther a Smith's Fozge ſhall be charged with this Duty? 


Winnington, Solicitoꝛ General, conceived that all Fire-Þearths 
are liable within the Body of the Af, and there is nothing to exempt -. 


them but what is in the Exception; and that a Smith's Fozge - 
cannot be called a Blowing-Houſe within the Int ent of the ak, 
notwithſtanding the Jury have found that Smiths uſe Bellows - 
to blow their Fozges : Fo2 by Blowing-Houſes, ſuch Houſes are 
meant as are in Staffordſhire and Suffolk foz the making of Tron, 
thele were the Blowing-Houſes intended by the Parliament to 


be excepted, and no other; fo2 if Smiths Foꝛges had ban meant 


thereby, thoſe would have been inſerted in the P2oviſo as well as 


the other Things therein mentioned, . 


7 
LH} 


e 
cus 
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as 


CTods are to be talen in +Common Undertianding's # fo2 if a 
Traveller ſhould enquire fo2 a Blowing- * no Body would 
lend him to a Smith's Forge. 


By the Opinion of the whole Court, it was adjudged upon Curia. 
the firſt argument, That Smiths Foxges are liable to this Duty; 
and ſo the Solicitoꝛ ſaid it had been lately adjudged in this 
Court by the Opinion of Twiſden, Wyld and Rainsford and 
that my Loꝛd Chief Juſtice Hale was of the ſame Opinion; but 
Twiſden ſaid, That neither the Chief Juſtice oꝛ himſelf gave any 
| 3 upon the * but upon a 8 in Pleading. 


Stroud werſus the Biſhop of Bath and Wells, and 
: $7 ir George Horner. In Communi Banco. | 


Na Quare Impedit, the Plaintiff alledges, Chat Sir George Traverſe 
Horner was ſeiſed in Fee of the Manoꝛ of Dowling, to which ſhall not 
the Advowſon was appendant, and that being ſo ſeiſed he pꝛelent⸗ be upon a 
ed one Harding, und then granted the next Avoidance to thePlaintiff. Traverſe, 
That the Church became void by the Death of the ſaid Harding, Cc. 
and that now it belonged to him to preſent. Mod. Rep. 
The Biſhop pleads, that he claime dnothing, but as Oꝛdinary; 230. | 
and the Jncumbent pleads, that at the Time of the bunging of this 
Co the Church was full by the Collation of the Biſhop upon 
a Lapſe. 
The Plaintiff replies, That Sir George Horner being ſciſed in 
Fee of the ſaid Bano2 of Bowling, to which the Advowſon of 
the Church was appendant, did tali Die & anno apud, &c. pꝛe⸗ 
— him as Clerk, abſque hoc that the Church was full by Col- 
ation. 
The Defendant refoins, Proteſtando that the Church was full 
tali die; and fo? Plea ſaith, that it was full upon the Collation 
of the Biſhop, abſque hoc that Sir George Horner did tali die & 
anno, &c. preſent the Plaintiff as his Clerk, and ſo traverſeth the 
Inducement which the Plaintiff had made to his Traverſe; and 
to this, the Plaintiff demurred. 


And Serjeant George Strode took Theee Exceptions to this p, parte 
Rejoinder. Quer. 
1. That when the Defendant pleads a Matter in Bar, and <Ug 
the Plaintiff hath taken a Traverſe upon that, the Defendant 


| ould then take Jflue upon that Traverſe, and fo have maim- 
tained 
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Vaugh. 62. tained his Bar, from which he had departed here by traverſing 

aud. 21, another Matter. | 5 55 

bY: Jn a Quare Impedit the Plaintiff declares, that Sir Thomas 

j! Chicheley granted an Advowſon to one Eaſt, and another in Fe, 

i to the Ale of the Wife of the Plaintiff fozher Jointure, and that 
9 the ought to pꝛelent. 5 


5 
* The Defendant pleads, that he is Jarſon imparſonee ex præ- 
1 ſentatione Regis, fo2 that Sir Thomas Chicheley died ſeiſed as 
5 | | afoꝛeſaid of the Mano2 and Advowſon held in Capi e by Knights 
| Service, which deſcended to his Son an Inkant, and by Dflice 
| [| found of the Tenure and Delcent the King was ſeiled, and pꝛe⸗ 
1 ſented him, a ſque hoc that Sir Thomas granted to Eaſt. 
| The Plaintiff replies, Non hubetur tale Recordum de inqui- 
| ſirione ; and upon Demurrer it was held, that this Traverſe of 
Hob. 164. the Inquiſition was not good; fo2 there ſhall not be a Traverle 
1 Inft.252.b. upon a Traverſe, but where the Traverſe in the Bar is mate⸗ 
Vaugh. 02. rial to the Title of the Plaintiff; and in ſuch Caſe he is bound 
--. 4. .p-£0 It; Oro. Car, 104, 105. | 
Antea. 2. In his Traverſe hehath made the Time Parcel of the Iſſue, 
Yelv. 122. viz, abſque hoc that tali die & anno præſentavit, whereas it ſhould © 
have been modo & forma only, and ſo is the Caſe of Lane and 
2 Cro. 202. Alexander, where the Ocfendant int:tuled himſelf by Copy of 
Court Roll, 44 Eliz. The Plaintiff replies, that a Copy was 
granted to him 1 Junii, 43 Eliz. The Defendant maintained his 
Bart, andtraverſeth the Gꝛant x Junii modo & forma; and upon a 
Demurrer it was ſaid, that the Rejoinder was not good, becauſe 
the Day and Pear of granting of the Copy was not material, 
if it was granted befoze the Defendant had his Copy; and lo the 
Traverſe ought to have been, abſque hoc that the Queen granted 
We. modo & forma. _ Dt = | 
ml Fand. 143. Bult it was adjudged, That the Day ought not to be made Par 
i! 2 Sand. 295. cel of the Iſſue, and the Traverſing of it when it ought not ſo 
fl | Cro.Car.501 tg be, makes it Subſtance and not Foam, lo as to be aided by the 
1 Statute © 27 Eliz. 
11 3. As the Dekendant hath joined, they can never come to an 
= Iſſue; foꝛ he concludes his Traverſe, Et hoc Pararus eſt verificare, 
5 ande petit Judicium; whereas he ſhould have concluded to th 
* Countrv. | 


Barton, Serjeant; admitting the Pleadings are not good, vet 
if the Plaintiff's Count is ſo likewiſe, he cannot have Judgment; 
and that it was ſo, he laid, appears in that the Plaintiff had not ſet 
foꝛth a ſuffictent Title; fo2 he hath alledged that Sir George Horner 
was ſciſed in Fee, and pꝛelented the Plaintiff, who was inſtituted 

| | and 
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and indufted, but doch not ſay that the Preſentation was rem- 
pore Pacis, and therefoze it thall be preſimied moſt firongly againf Old Nat. Br. 
Himſelf to be tempore Belli, and a Peeſentation muſt be laid cem 1 , 
pore Pacis, and fo is the TUrit of Aſſiſe of Darrein Preſent :. 
ment, R NMR j i.. 


The Court held that the Pleadings were not good, and that 
the Count was good; to? tis true, if a Man count that he and 
his Anceſtozs were ſeiſed in Fee of an Advowſon, but declares of 
no Pꝛeſentation made by him o2 them; oz ik he declare of a Pꝛe⸗ 
lentation without an Effate, in both Caſes it is naught, and good 
Cauſe of Demurrer ; but here the Coumt is both of an Eſtate y.uch. 57 
and a Preſentation. And this Ditference was taken, if a Man Hob. 101; 
gets a Fee by Pꝛelentation, which is his Title, he muſt alledge 
it to he tempore Pacis; but if it be in Purſance of a Right, as if 
an-Advowſon be appendant to a Bano!, and he who hath Right 
ta the Manoꝛ peſents, ſuch Preſentation is good in Time of 
TUar ; and ſo Judgment was given fo2 the Plaintiff, 
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Stevens verſus Auſtin. 


" A Djudged, That if a Man hath Common foz a cettain Nitni- 

ber of Cattle belonging to a Yard-Land, he need not ſay 
Levant upon the Pard⸗Land; ſed aliter, if it were fa; a Common 
ſans Mumber. | | 127 | 


The Maſter, Warden and Company of Ironmongers, 
verſus Naylor and ethers, Defendants. In B. R. 


IN Treſpaſs, the Jury found a ſpectal Aerdict; they findſeve- Jones 83. 
ral ads of Parliament, Viz. 14 Car. 2. cap. 10. 15 Car. 2. 1 VB 
cap. 13. and another Af, fo2 the better Direion of the colle#ing 7" 
_ of the Duty ariſing by Hearth- Money by Officers to be appointed 
by the King; and this was the Ack of 16 Car. 2. cap. 3. which 
Þ20vides, Thar if the Party refuſes to Pay the Duty by the Space af 
an Hour, that then the Officers with the Conſtable may diſttain. 
They find that the Company was ſeiſed in Fee of five Peſſua- 
ges, in which were 35 Fire-Hearths in the Month of April. 1673. 
and that the Company did never finiſh theſe Meſſuages, and that 
from the Time of the Building they ſtood all void and unoccu- 
pied by any Tenant oꝛ Tenants whatſoever. 
Bb Then 
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Then they find that the Collefozs were lawfully authonſed, 
and that ſuch a Day they demanded the Duty fo2 the Fire-Hearths. 

in each of the laid Meſſuages, which they alſo demanded of the 
Company, and which they refuſed to pay, and thereupon they took 
the Diftreſs, and kept it till the Company paid the ſaid Duty, 

- and ſo make a general Concluſion, c. 8 
The Queſtion was, Thether the Owner of a new Houſe unin⸗ 
habited from the Time of the Building thereof ought to pap this 


Duty during all that Time? Tons SOIT Fi 
© M2. Pollexſen and 92; Sympſon argued, that they'thall not be 


11; 5 No | Duty ſhould ariſe to the King without ſome Benefit to the 
| JVC 
And as to that it was ſald, that in this Caſe both the Re- 
| venue of the Crown and the Pꝛoperty of the Subject are con⸗ 
10 cerned; from which, as from .a Root, all theſe Impoſitions 

1:20 urtle to ſuſfain the publick Charge. And therefozw, N 
It hath been the Way of Judges in the Interpꝛetations of 
Statutes, not only to conſider the Benefit of the Crown, but 

to regard what is convenient foꝛ the Subjet, - 

There are Two Reaſons fo2 Impoſitions: | 

1. Such as are Cuſtoms, Viz. Tunnage andPoundage, and 
pꝛivate Tolls, which come in lieu of other Things, and ſo are 
quid pro quo. J é 
2. Subſidies o2 Gꝛants from the People, which naturally ariſe 

in ſome P2opoztton from a Benefit to the Subject. Gy 
And under the laſt of theſe Reaſons falls the pzeſent Duty 
given by the Ai of 14 Car. only to p2opoztion the Revenue to the 
publick Charge of the Crown; and therefoze tis not to be 
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where the Subject had no Benefit, fo2 ex nihilo nihil fit; and how 

can it be thought that a Duty ſhould be paid befoze the Subjed 

hath any Rent, which is the Mother of the Duty; koꝛ if a Man 

- expends 1000 |. in Building, which is all he is worth, and the 
Houſes ſhould happen not to be let, how can he then raiſe ſuch 
a Sum as muſt be paid to the King? And tis an Objeckion of 

no Weight to ſay, if this Duty mult not be paid till the Houſes 

are let, then the Revenue of the King depends upon a Contin⸗ 
gency : — all Duties which come to the Crown do depend 
upon ſuch. 3 F 

th 2 nert Thing to be conſidered is the Ack it ſelf, and as to 
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chargeable with this Duty; their general Reaſon ' was, becauſe 


thought that the Parliament ever intended a Duty to the King 
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1. Jt muff be taken as an Act which gives a new Duty to the 
Crown, and thereupon ſuch Conffrufton ought to be made, that 
the Subjefts Eſtate be not charged further than the Wows will 
bear; and fo2 that Reaſon it is to be taken in an odinary Senke, 
and not to be ſtrained, though it had been in the Cale of an old 
Dutp; and fo2 that, the *Lo2d Anderſon's Caſe is a good Autho- * 7 Co. ar 
rity, viz. The Statute of 33 H. 8. cap. 30. makes all Manors 
(which deſcend to any Heir whoſe Anceſtor was indebted to the 
King by Judgment, Recogniſance, Obligation or other Specialty) 
chargeable for Pay ment of the Debt. Tenant in Tail is bound in 
a Recognizance to S. who is attainted ; then Tenant in Tail dies. 
and his Iſſue aliens bona fide, the King cannot extend the Lands 
ſo ſold, becauſethe Ack ſhall not be conſtrued to mean all Recog- 
nizances fo? the King's Debts, though the TUozds are general 
enough; and though?tis not ſaid which TUay the Oebts ſhall come 
to the King, either by Forfeiture, Attainder, &c. yet they ſhall 
be taken in an oꝛdine ry Senle, viz, ſuch Debts as were due tothe 
King o2iginally ; foꝛ which-Reaſon it has been always held, where 
un Aﬀ gives any Thing to the King and lays a Charge upon the 
Subjeck, in ſuch Caſe it ought to have a moderate Conſtruckion. 
And that this Duty is a Gikt, cannot be denied, fo2 tis called 
lo in the very At, therekoꝛe ſuch ought the Conſtruckion to be, and 
the rather becauſe it is moꝛe foꝛthe Ging s Honour it ſhould be lo 
und both in this Cale, as well as in.Conffrufions ok his Oꝛants, 
the Law hath moze Regard fo2 his Honour than fo2 His Pꝛoſit. 
2. Th s being \o called, a Duty oꝛ Tax by the very Moꝛds 
ok the Ac, doth in the natutal Senle impozt a Þ2oportion out of 
that in which the Subjeck hath a Benefit; and it will be ſcarce 
found that there hath bern a general Tar given to the King, 
where the Subjeck has rather received aLoſs, than any J2oftt out 
of the Thing fared, becauſe it would be very hard to pay where 
a Man kannot teceenmmeee. „ 
In the Cale of Tonnage and Poundage, Pꝛoviſion is made 
that the Party ſhall have Allowance. if the Goods be loſt by 
Piracy; which was mentioned, to ſhew how unlikely it was that 
5 8 ſhould. intend a Duty where the Subjeck had a 
c e 
Ever ſince the making the Statute of 43 Eliz. cap. 2. Houſes 
that lay void and untenantted have neither paid to Church 02 
. Poo?, which alſo ſhews how the Uſage hath been in Cales almoſt 
ok the ike Nature, | : ER. 
The next Thing conſidered, were the Clauſes in this At of 
14 T5. cap. 107 
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1. The fütſt Clauſe gives a Duty, Viz. That every Chimney 
and Stove ſhall pay 2's. | - 8 

2. The next Clauſe is to bzing this Duty into a Wapof Charge, 
Viz. That every Owner or Occupier ſhall give unto the Conſtable an 
Accompt of the Number of Hearihs in Writing, and the Conſta- 


bles to tranſmit ſuch Accompts to the Seſſions, there to be enrolled 


by the Clerk of the Peace, and a Duplicate to be ſent into the Ex- 
chequer. | | 3 IHF 

From which it is to be obſerved, tbat where Mention is made 
of bꝛinging this Duty into a Charge, both Owners and Occu- 
piers are named, but the Owner is not named in any Place where 


the Payment of the Duty is mentioned, but the Occupier only; 


ſo that from the very Intent and Reaſon of the Aﬀ he cannot be 
chargeable. „ | 8 5 
The Accompt thus tranſmitted is to charge the Inheritance, 
and therefoze it concerns the Owner to look after the Charge; 
but foꝛ empty Houſes he cannot be charged, becauſe the Aﬀ takes 
no Notice of them in the Clauſe of Payment, but are purpoſely 
omitted, that being laid on the Dccupter, and this appears by 
the Pꝛoviſo which is ſtrongly pennen fo2 the Subjeft. 
Viz. Provided that the Payments and Duties hereby charged, 
ſhall be charged only upon the Occupier for the Time being, &c. 
and not on the Landlord who lett and demiſed the ſame ; ſo that 
by the Body of the Ad every Houſe is charged, which being ge- 
neral might have given ſome Colour to charge the Owner, but 
by the P2oviſo the Payment is reſtrained to the Occupier, and 
ik there be no ſuch, there ſhall be no Payment. | 
Tt was laid, that it cannot be inſiſted upon that an Owner is an 
Deccupier, becauſe the legal Acceptance of the Tow Occupation 
voth only intend an afﬀualPoſſeſion, and not a Poſſeſſion in Law; 
and ſuch is the Meaning ok the Statute, by charging the Occu⸗ 
pier fo2 the Time being. | : 
Ik therefoze the Þ2oviſo extends to Caſes where Tenants run 
away and pay no Rent, (as it certainly doth) becauſe there is no 
Occupier then in being; what Difference can there be between 
that and this Cale, where the Landlow in both hath no Rent? 
Fo if he ſhall not pay where he cannot receive Rent, why ſhould 
he pay where he hath none to receive: | 5 
And that this was the Meaning of the Parliament, may fur- 
ther appear by a Clauſe in the Ack of 16 Car. 2. cap. 3. made 
fo2 collefing this Duty by Officers appointed by the Ring, which 
doth not inlarge the fozmer Statutes, and by which tis enafed, 
Thar if any Occupier ſhall leave his Houſe before any of the 
half-yearly Feaſts, whereon this Duty is appointed ro be paid, 
| T0 thar 
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that the next Occupier ſhall be chargeable with the ſame for the 
ſaid Half. year. „ . „ 
-_  TWihich Clauſehad been altogether vain and of no Uſe, ik empty 
Houſes had been chargeable with this Duty; fo2 to what Purpoſe 
was it to charge a ſucceeding Occupier, when theHouſe it ſelf, 
though untenanted, was chargeable befoze ? ys 
In this Ack aiſo, which ſupplies the Defeits of the fo2mer, 
this Outy is made payable unto the Officer upon Demand at the 
Houſe where the ſame ſhall ariſe and grow due, and that tn Caſe 
of Refuſal by the Space of an Hour, the Dſficer may diſtrein; 
which ſhews a Demand muſt be where there may be a Refuſal, and 
no Refuſal can be where there is no Occupier. | 
There is alſo another Clauſe which mentions both Owner and 
Occupier in this Ad, and which. ſaith, Thar no Proprietor, Own- 
er, or Occupier, ſhall be moleſted or charged, unleſs within Two 
Years after the Duty accrewed ; ſo that where-ever a Charge is 
laid, 02 an Eaſe is given to the Subject, the TUowd Occupier, 
and ſometimes both Occupier and Owner, pꝛomiſcuouſiy are uſed; 
but where a Payment is to be made, the Owner is never men⸗ 
tioned, and if lo, nothing ſhall be intended within either of the 
Statutes, to enlarge this Duty upon the Subject, beyond the 
_ Wows and plain Meaning thereof. 4 ; | 
2. There is another Point in this Cale, which concerns the 
King and all the People of England; that is, whether the Defen- 
vant here can be charged with a Diſtrels ({uppoſing this Duty 
is to he paid to the King) befoze any Account of theſe Hearths is 
tranſmitted into the Exchequer, which firſt ought to be done; 
02 otherwiſe the Conſequence will be, that the Dfficer may de⸗ 
mand and take as much as he will at his Pleaſure, and theRing 
map be likewiſe p2ejudiced in his Revenue; foꝛ as the Collefo2 
map have from the Subjeit moꝛe than he ought, and moze than he 
is empowered to take by the Law, ſo he may pay the Ring leſs. 
The A# direns, That an Account ſhall be taken by the Offi- 
cers, and examined by the Conſtables, then to be tranſmitted 
to the Seſſians, there to be enrolled, and from thence ſent into 
the Exchequer; now what Dccaſion was there of all this So- 
County, if that the King was entituled to a Diſtreſs upon a bare 
_ Refilal 2 8 ä 
This being a Rent-Charge upon a Man's Inheritance, the 
King ſhai! not be entituled to it but by Matter of Recoꝛd; fo2 he 
cannot take o2 part with any Thing, neither can he have any 
Eſtate 02 ꝛofit rendered him out of another Man's Eſtate, but by 
Matter of Recozd; ſo that it ſeems by the Act, that this Ac⸗ 


compt is neceſſary to be tranſmitted into the Exchequer ; — 
es 1 — out 
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that the King is not entituled to a Diftreſs fo? this Duty un: 


til that be afually done, which is not only Batter of Jnfowna- 
tion to the Crown, but in ſome Mealure intitles him to it, becauſe 


there is a Penalty ot five Pounds laid upon the Dfiicer, who 


ſhall neglet to bing in ſuch Accompt, which ſhews that the 


- Subjef ought not to be charged bekoze; fo2 which Reaſons Judg- 


ment was pꝛayed fo2 the Plaintiff, 


But on the other Side it was argued by 2. Ho'r aud the At- 
tomey General, that empty Houſes ſhould pay this Duty: Foz 
the Attoꝛney General ſaid, that the TTiozds in the At were ſo ex⸗ 
pꝛeſs, that he was of Opinion that the very Reading of them would 
clear the Point in Queſtion. | 

In their Arguments, Two Things were confidered upon the Sta⸗ 
tute of 14 Car. 2. - 

: 3 8 General Claule, which gives the Duty in the Body | 
of the At 

2, The Diſcharge in the P2oviſo, | 

And ik this be in the Body of the Ac, and not excepted in the 


Pꝛoviſo, then the Duty is to be paid; And as to that, it was 


ſaid that this Duty was given in general TWozws, by which it 
appears, that there was a Deſign and Jatent to charge empty 
Houſes, for every Dwelling-Houle, Edifice or Houſe whatſoever, 


is to pay this Duty; and that if every Houſe, why not an empty 


Houſe? 


Eis true, a Dwelling-Honle is not a Houſe wherein there hath 
not been an Jnhabitant, but wherein ſome body doth atually live; 


and ik a an furniſhes a Houſe very well, if *tis not inhabited, 


it is notwithſtanding an empty Houſe, and ſuch a Houſe as to | 
_ fome Purpoſes in the Law is not a Dwelling-Houſe ; fo? tis 


not a Yanſion-Houle, ſo as to make it Burglary f02 the Break- 
ing of it open. 
By the Second Clauſe, Every Owner or Occupier is to ſub. 


| ſcribe the Account to be ſent into the Exchequer; by which it 

appears, that thoſe TUozws, Owner and Occupier, are not there 
- Uſed in a different Senſe, fo2 if the Occupier were only liable, 
the Owner need not look after the Signing the Accompt of every 


Fo ON 


- 


* he Third Clauſe takes notice, That if it ſhould happen there 
be no Octupier, then the Officer may go into the empty Houſe 
to examine if the Account given him be true; now ik an Account 
ts to be taken of ſuch Houſes as are charged by this act, and 


an Account is direfed to be taken of empty Houſes, then ſuch 


empty Honſes muſt be charged ; and this ſeemed to them to be 
the 


—— 
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the Intent and Meaning of the Parliament, fo2 there being a 


Return to be made of empty Houſes, if ſuch had not been in⸗ 
tended tobe charged, they would have direfed a Return alſo to 
have been made of the Non-inhabitancy./ / .0 1 1 ft 

And therefore they thought that ſomething moꝛe than an Occu- 


pier was here meant, . fo2 otherwiſe the od Owner had not been 


put in; the Meaning of which muſt be, That Dwelling-houſes 
come within the Charge ot Occupiers, and empty Houſes within 
the Charge of the Owne ns nigh. 
Then as to the Pzoviſo, That the Duty hereby ariſing ſhall 


be charged only upon the Occupiers and Owellers of ſuch Houſes, 


their Executoꝛs and Adminiſtratoꝛs, that can in no ſoꝛt extend ta 
diſcharge an empty Houſe, becauſe 'tis not the ſubjet. Batter 
of the Pꝛoviſo; fo2 the Deſign and Purpoſe of it was not to diſ⸗ 
charge the Duty, but to transfer the Charge upon the Tenant 
where the Hauſe. was inhabited; fo2 if a contrary ConſtruXion 
Gould he made, then no Duty ſhould be paid at ali by the Owner 
himſelf, ik he ſhould live in his own Houſe, 4 + 2 
In the Caſe of a Modus decimandi, tis payable:by the Oc cu⸗ 
pier and Poſſeſſo2 of the Houſe, and the Landlod- is never 
Charged but where there is ngOccupler.. 417 
. As to the Objetion, That tis hard to pay a Duty where a 
Man has no P2ofit ; it was anſwered, That the Ack took Care 
that Men ſhould not ſtop up their Chimnies when once made, 
and that this Duty was paid fo2 many Chimnies which were never 
uſed ; and what P2ofit can a Man have ot a Chimney he never 
Uuſeth,? Ik there had been an Act, that ſo much ſhould be paid foꝛ 
every (UGindow, tis all one whether it had been fo2 P2ofit o2 
Pleaſure, oꝛ whether the UMindow had been uſed oz not; and 
there is as much Realon that a Man ſhould pay fo2 Houſes never 
inhabited, as toꝛ ſuch as have been inhabited and are atterwards 
without Tenants. EL e eee 1.95 117 Wa 
This At ought therefoze to receive a favourable Tonſtrufton ; 
the Pꝛeamble whereof mentions, that it was fo2 the encreaſing ol 
the King's Revenue, which is pro bono publico, and which is 
foꝛ the Peace and Pyoſperity-of the Nation, and the Pꝛotecion 
ol every ſingle Perſon therein; and though a particular Incanve⸗ 
nience may follow, the Party ought to ſubmit. TUhen a. Man 
builds a Houſe, he pꝛopoſes a Pꝛoſit; and tis not fit the King's 
Dn: ſhould be contingent and depend, till he has p2ovided himſelf 
Object. As to the other Obje#ion that was much relied on, 
Viz. where the At ſpeaks of an Accompt to be given, it mentions 
both Owner and Occupier; but where it direits the * 2 
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befoꝛe; and tis no Jnconventence to the Subject, if there be no 


— — WINE 8 
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_ the Duty the Decupier — * is named, by which it was inferred 
a JE that he alone was chargeable. 
1 Anſw. In 16 Car. 2. cap. 3. Owner, Propriets? and Octupier, 
4 ate uſed p2omiſcuouſly, wherein it is p2ovided, that they ſhall not 
= be charged unleſs within two Years after the Duty accrued; now 
= tik the Owner was not chargeable, why is he mentioned there? 
1 A As to the ſecond Point, they conceived that the Duty being 
= payable to the King, he had a Remedy by Diſtreſs | befoze the 
BM Accompt was certified into the Exchequer; fo; the Return was 
1 to inform the King what Advantage he maketh of his Revenue, 
= and no Pꝛoteſs fed upon it; beſides the Act veſts the Duty in 
== him from Lady-day, 1662. And byreaſon of that he may diſtrain. 
= The King hath no Benefit by returning of the Account, that 
= N being only intended to pꝛevent his being cheoted, ſo that tis not 
w_ . to entitle but to inkoun him; tis only to return a juſt and true 
0 | Account; not but that it may be levied, and the King entituled 
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TV ſuch Account returned, foꝛ if the Officer diſtrain foꝛ more Hearths 
W | | | —_— Truth there are, the Subjeft has a proper Remedy a- 
Wo The King ſuffers, when Returns are not made of ſuch Duties 
\F as He ought to have fo2 the Suppozt of his Dignity ; and be- 

1 5 Cauſe he ig liable to be defrauded in the Managing of his Dutp, 

4 | | f Is it reaſonable that he ſhould loſe all? 

1 As to what was ſaid of the King's taking by Matter ofRecowd; 

BF | | tis true, if he diveſt an Inheritance, as in caſe of Attainder, it 

Mi | | muſt be by Recow; but here the very Duty ts given to him by the | 

wa Att it felf, which makes it a different Cale. 

= It the King ſhould beſelſed in Fee of a great Taſte, which hap- 

1 | "pens to befmpzoved by his Tenants, and thereby Tythes become 

9 due, it may be as well ſaid, that he ſhall have no Tythes with⸗ 

3 - out Recow, as to ſay he ſhall have no Pearth⸗Money fo2 Pou⸗ 

1 þ es newly ereted, whereby his Revenue is increaſed. Fo2 which 

= | Reaſons Judgment was p2ayed faz the Defendant, and up⸗ 

"i Curia. on the Second Argument Judgment was given accowdingly 

= 3 Chat empty eee are . and liable to this 

09" 53 [ 

_ 
_ 
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Airy verſus Ballad 


2 an Azion of Trover and Converſion fo2 the taking of Coals, Grants 
upon Not-Guilty pleaded, the Jury found a ſpecial Uerdiff. muſt be ta- 
The Caſe was thus: ken accor- 
Viz, That one J. R. was ſciſed in Fee ok the Mandꝛ af weſter- ding to 
ly, and being ſo ſeiſed, did demiſe all the Beſſuages, Lands, Te- common 
nements and Hereditaments that he had in the lad Manoꝛ fo? jntend- 
a Term of Pears to N. R. in which Demiſe there was a Recital ment. 
| of a Gꝛant of the ſaid Manoꝛ, Meſluages, Lands, Tenements, Jones 71. 
Commons, and Mines, but in the Leaſe it ſelf ta R. the Nloꝛd 2 — 
Mines was left out. Afterwards the Reverſion was ſold to the 85. 
Plaintiff Aſtry, and his Heirs by Deed enrolled; and at the 
Time of this Demiſe there were certain Mines of Coals open, 
and others which were not then open; and the Coals fo2 which 
this Acton of Trover was brought, were digged by the Leſſee 
in thole Mines which were not open at the Time of the Leaſe; 
and whether he had Power ſoto do, was the Queſtton.. 
Jt was ſaid, That when a Man is ſeiſed of Lands wherein 
there are Mines open, and others not open, and a Leaſe is made 
of theſe Lands in which the Wines are mentioned; tis no nem Antez.. _ 
Dottrine to ſay, that the cloſe Mines fhall not paſs, Men's | 
G2ants muſt be taken accoꝛding to uſual and common Jntend- 
ment, and when TWo2ds may be ſatisfied, they ſhall not be ſtrai⸗ 
ned farther than they are generally uſed, fo2 no violent Conſtru⸗ 
#ion ſhall be made to pꝛejudice a Man 8 Inheritance contrary to 
the plain Meaning of the Wows. 
A Mine is not p2operly ſo called till it is opened, tis but a Uetn 
_ of Coals befoze; and this was the Opinion of my Lo Coke in 
Point, in his Firſt Inſt. 54 b. Whete he tells us, that if a Man 5 Co. 12. 
Ddemiſes Lands and Mines, ſome being opened and others not, Sanders Cafe. 
the Leflee may uſe the Mines opened, but hath no Power to _—_ 
dig the unopened Mines; and of this Opinion was the whole 
Court: And Juſtfce Twiſden ſaid, That he knew no Realan why 
my Lo2d Coke's ſingle Opinion ſhould not be as good an Autho- 
rity as Firzherberr in his Nat. Br. 02 the Doctor any Student. 


; Ipſley eek Turk. 


IN a TUrit of Erto? upon a Judgment in an inferto2 Coiitt, What is 
the Erroꝛ aſſigned was, That the Papoꝛ, who was Judge admitted 
or the Court, did not receive the Sacrament at any Jarifh in Plead- 

| Cc Church, ing. 
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Shall not 
be aſligned 
for Error. 
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Cro. Car. 97. 
2 Cro. 260. 
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Church, noꝛ file any Certificate, ſo that he was not Yayo; and 
Judgment being given againſt the Defendant befoze hm, it was 
therekoꝛe Coram non Judice, like the-Caſe of Hatch and Nichols, 
Roll, Abr. 1 Part tit. Error 761. TUhere, upon a TUrit of Erroz 
brought upon a Judgment in an Jnferio2 Court, the Erroz al⸗ 
ſigned was, that the Style of the Court was Curia tent' coram 
J. S. Seneſchallo, who was not Steward, and that was held to 
be an Erroꝛ in Fact. | | hs 

But on the other Side it was inſiſted, that this was not Erroz, 
becauſe the Acts of the Mayoꝛ ſhould not be void as to Strangers. 


The Statute of 25 Car. 2. cap. 2. fo2 pꝛeventing ok Dangers 


which may happen from Popiſh Recuſants, diſables the Party 
who is not qualified accoꝛding to the Ack to hold an Dffice, and 
ff he execute the ſame afterwards, upon Complaint made, and 


Conviction, he ſhall foꝛfeit 500 l. ſo that as to himſelf, whatever 


hevoth in his Office is votd; but if was never the Intent of the 
At to wozk a Pilchiet oꝛ Wrong to Strangers, fo2 the Lam fa- 
vours what is done by one in reputed Authoaity ; as if a Biſhop 


be created, who upon a Pꝛelentation made admits a Parſon to 


a Benefice, o2 collates by Lapſe, the foꝛmer Biſhop not being 
vep2ived 02 removed; ſuch Ads are good, and not to be avoided, 


_ Cro. Eliz. 699. 


But admitting it to be an Erroꝛ, it cannot now be aſügned fo2 
ſuch, becauſe the Parties in Pleading have allowed the P2oceed- 
ings to be good upon Recow, and there is Judgment againſt the 
Defendant; but if he had been taken upon that Judgment, he 
might have bzought an Adion of falſe Impꝛiſonment, 2 Cro. 359. 
Cro. Eliz. 320. „ | is | 


wild, Juſtice : Pou ſhall not aftign that koꝛ Erro2 which you 
might have pleaded, eſpectally having admitted it by Pleading ; 


aͤnd one Muſgrave's Caſe was cited, which was, That there is an 


At of Parliament which lays a Tar upon all Law-]2oceedings, 
and makes them void, if the King's Duty be not paid ; and it 
was adjudged, That if the Duty was not paid, but admitted in 


Pleading, you ſhall not afterwards alledge what befoze was ad 


mitted, viz. That the Outy was not patd. 535 | 
Upon a Writ of Erroꝛ in Parliament it cannot be aligned fo? 
Erroz, that the Chief Juſtice of the King's-Bench had not taken 
this Dath ; the ſame might be alſo of a Tlrit of Erro2 in 
the Exchequer-Chamber, fo2 an Erro2 in Fa# cannot be there 
aſſigned; but at the laſt the Judgment was reverſed : See 
the Reaſons thereof by the Chief Juffice Jones in his Reports, 
folio 81. So 5 SE 
Hig- 


Fe 


PREY 8 


Hill. 28 & 29 Car. II. in Communi Banco. 195 


— 


— —— 


HFiggin ſon verſus Martin. In C. B. 


IN an action of Treſpaſs and falſe Impꝛiſonment, the Defen- If Cauſe of 
vant juſtifies by P2oceſs iſſuing out of the Tourt of War- Action 

wick; upon a Judgment obtained there, and ſets fo2th, that there doth nor 
was a Plaint there entered in placico tranſgreſſionis, to which the ariſe wich- 
Defendant appeared, ſuper quo taliter proceſſum fuit, that Judg. in the Ju- 
ment was given againſt him, upon which he was taken and im⸗ riſdiction, 
pꝛiſoned. | tho'Judg- 
The Plaintiff replies, That the Cauſe of Afton did not ariſe ment is gi- 
within the Jurfsdifton of that Court, ven below, 

The Defendant rejoins, That the Plaintiff is now eſfopped to an Action 
ſay ſo, fo2 that the Declaration in the Inkerioꝛ Court againſt the will lie 
now PP laintitf, did alledge the Cauſe of Action to be intra Juriſdictio· here. 

nem of the Court, to which he pleaded; and Judgment was given 

againſt him: The Plaintiff demurs. | | 


And Newdigate Serjeant took Exceptions to the Plea. 

1. 'Tts ſaid, a Plaint was entered ip placico tranſgreſſionis, but x, parte 
tis not ſaid what kind of Treſpaſs it was, whether a clauſum Quer. 
fregir, 02 other Treſpaſs. = | 

2, Tis ſaid, that the Defendant appeared ſuper quo taliter pro- 
ceſſum fuir, that Judgment was given fo2 the Plaintiff, and no 
mention was made of any Declaration; and the leading calicer Antes. 
proceſſum eſt in an Inferioꝛ Court, is not good. 

3. The Juffificatton is ill, becauſe the Inkerioꝛ Court had no 
Jurisdickion, and ſo the Pꝛoceedings are coram non Judice ; fo * 
the Plaintiff in his Replication ſaith, That the Treſpaſs fo 
which the Recovery was had in the Court of Warwick, was done 
at a Place out of the Jurisdiction of the Court, which the Deken⸗ 2 80 | 
dant hath admitted, by relying on his Plea by Cay of Eſtoppel. Cre jac. 

4. It did not appear by what Authozity the Court at Warwick 184. . 
was held, whether by G2ant oꝛ Preſcription. | 


Theſe Exceptions were anſwered hy Serjeant Hopkins; and 1 
Firſt, he ſaid, That thePlaintiff there ſets fo2th, that levavit quan- Def 
dam querelam in placito tranſgteſſionis, which was well enougg. 
Scecondlp, ralicer proceſſum fuit is the ſhoꝛter and better Tap 
of Pleading, and therekoze in a Scire facias nothing is recited but 
the Judgment; tis true, in a Writ of Erro2 the whole Recow 
muſt be ſet out, but that is not neceſſary here. | | 


Con Thirdly, 


Ts |. 


4 
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Thirdly, tis too late now to queſtion the Jurisdizion of the 


Inkerioꝛ Court, after the Party hath admitted it below; he 


ought firſt to have pleaded to the Jurisdicion, but now is eſtop⸗ 


ped by his own Admittance there; and ſince Judgment is given 


upon it, tis not now to be queſtioned; but however, this being 


bound to execute the Py2oceſs of the 
Excuſe fo2 him,. Dyer 6x. 10 Co. 77- 


in the Caſe of an Officer, ik it was out of the Jurisdiction he is 
Court, and ſo this is a gaod 


But let tho Pleadings be'good 02 bad, if theDeclaration here 


be ill, the Plaintiff cannot have Judgment; and that it was lo, 


he ſaid that the TUrit alledged 
_ tiant, and the P2othonotaries lad, 


Curia. 


Impꝛiſonment generally, but 
he paid 5 l. 10s which is va- 
that the TUrit uſed always to 


p 


the Count an Jmpaiſonment d 


mention donec, &. 


„ 


But the Court were all ar Opinion, that the Count was well 


enough, koꝛ there was no Matter therein contained which was not 


inthe Writ ; the Jmpziſonment was the Giſt of the Action, and 
the donec, &c. might have been given in Evidence, becauſe tis 
only an Aggravation and a Conſequence ok the Impzilonment, 


_ fo that the Count is not larger, but moze particular than the 
_ Writ: And as to the Two firſt Exceptions, the Court was allo 
ok Opinion, that there was no Difficulty in them, oz in the laſt 


Exception, but thought the Plea was well enough as to thoſe, 


And they alſo agreed, that the Officer in this Caſe was to be dil-⸗ 


Sid> 151. 
Latch. 181. 


Con' Lut. 
935z 938, 

1568, 1569, 
1571. 2 | 


1 Ven. 369. 


charged; fo2 though the Pzoceſs be erroneous, vet he is to obey, 
and not to examine, 2 Cro. 3. Weaver verſus Cliflord: The great 
Doubt in this Caſe was upon the Third Exception, as to the Point 
of Jurisdickion, and whether the other Oefendant, who was the 
Plaintiff below, ſhould be likewiſe diſcharged, was the Queſtion, | 


And as to that, the Chief Juffice, and Wyndham Juſtice, were 
of Opinion, That this was no good Juſtification as to the Plain- 
tiff below; fo2 if the Cauſe of Action did arile without the Jurif- 


dicklon, of which he is bound to take Notice, the Proceedings 


quaod him, are all coram non Judice, and he cannot juſtifie the ſer- 
ving of any Pꝛocels; fo that if the Treſpaſs was done out of the 
JurisdiXion ot the Court, the Oefendant below may being an 
Action againſt the Plaintiff, and is not concluded here by the 
Pyoceedings there, but may aliedge the Tauſe of Afton to ariſe out 
of the Jurisdiction; and as to his being eſtopped by admitting. of 
the Jurisdie#ion below, that cannot be, becauſe an Admittance cannot 
give the Court a Jurisdiffion where it had none ozuginally, and ſg 


he ſaid it was reſolvedin one Squib's Caſe, in a ſpecial Aerdick. 


He 


* 


"Hill 2 J & 29 -Can IL in - Cn Aon) 197 


pe who es in an Jnferio2 Court, is botind at his Peril td 
take Notice of the Bounds and Limits of that Jurisdifton; and 
if the Party after a Uervi# below pꝛays a Pꝛohtbition, and al- 1 Ven. 88. 
ledges that the Court had no Juriſdition, a P2ohtbition ſhall be Co on” Lit: 
granted; and tis no Eſtoppel that he did not * Advantage of 1567. 
it before, 5 Roll. Abr. 1 . 


But Juſtice Arkins and Seren $ wete of another Opinion; they 
agreed, That if an Action be bought in an inferioz Court, if it 
be not ſaid ta be infra juriſdictionem Curiz, they would never p2e- 
ſame it to be ſo, but rather to be without, ik not alledged to be 
within the Jurisdifton, and here in the Plea 'tis not ſhewn at 
_ all; ſo that as the Caſe ſtands upon the Plea,” the Pꝛoceedings 
aͤre coram non Judice, and there is no ſegal Authozity to warrant 
them, and by Conſequence the Officer is no moze to be excuſed 
than the Party, becauſe alſo tis in the Caſe of a particular Ju- 
risdition : And fo it hath been adjudged: upon an Elc ape bꝛought 
againſt an Dfficer of an Jnferio2 Court, wherein the Plaintiff de- 
clared, That he had b2ought an Aﬀton upon a Bond againſt S. in 
the Court of Kingſton, and that he had Judgment and Execution, 
and the Defendant ſuffered him to eſcape ; this Declaration did 
not charge the Defendant, becauſe the Bond was not alledged 
to be made infra Juriſdiftionem Curiæ; fo2 though ſuch an Action 
is tranſitoꝛy in its Nature, yet the Pꝛoceedings in an inkerioꝛ 
Court upon it are coram non Judice, ik it doth not appear to be 
infra Juriſditionem, 1 Roll. Abr. 809. though in the Cale of a 
general Juriſditior it might be otherwiſe, 8 
But here the Rejoinder doth help the Plea; fo2 the Plaintiff 
having replied that the Treſpaſs was committed aut of the Ju⸗ 
risdiction, and the Defendant having rejoined that he had alledged 
in his Declaration below that the Treſpaſs was done within the 
 Jurisdifton, tis now all one Plea, and the Plaintiff hath con- 
feſſed it by his Demurrer ; lo that in Regarditt was alledged be- 
low and admitted there, tis a good Plea both fo2 Officer and 1 
Party, and the Jlaintiff cannot nom take Adbantage of it, but 38, £9] 
is concluded by his koꝛmer Admittance, and it ſhall not be enqui⸗ 
red now whether true oꝛ falle. 05 
And as to the taliter proceſſum fuit, they all held it well enough, con T. 5 
and that there was no Neceſlity of ſetting out all the P2oceedings 2 I 
here as in aTUrit of Erroꝛ. Ante 10 5 
And as to the laſt Exception, tis ſald that the Bough of 
Warwick ig antiquus Burgus, and that the Court is held there 
ſecundum Conſuetudinem, which is well enough. 


Jones's 
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jones's Caſe. 5 


T was moved fo2 a Habeas Corpus fo2 one Jones, who was cont- 
mitted to New-Priſon by TUarrant from a Juſtice of Peace, foꝛ 
refuſing to diſcover who intruſted him with the keeping of the 


HaheasCor- Keys of a Conventicle, and fo2 that he had been inſtrumental to 


pus in Cri- 
minal Ca- 
ſes. 


8 157. 
2 Inſt. 53. 
Mod. Rep. 
235. 


the Eſcape of the Pꝛeacher; he was asked by the Juſtice to give 
Security fo2 his good Behaviour, which he alſo refuſed, and 
thereupon was committed, _ | 


The Chief Juſtice doubted that a Habeas Corpus could not be 
granted in this Caſe, becauſe it was in a criminal Cauſe of which 
the Court of Common-Pleas hath no Jurisdidtion, and that ſeemed 
to be the Opinion of my Loꝛd Coke, 2 Inſt. 55. where he ſaith, it 
lies fo2 any Officer o2 PaiviledgedPerſon of the Court. 

There are Three So2ts of Habeas Corpus in this Court; one 


is ad reſpondendum, which is fo2 the Plaintiff who is a Suitoz 


here againſt any Man in Pꝛiſon, who is to be bzought thereupon 


to the Bar, and remanded ik he cannot give Sureties. | 


There is another Habeas Corpus fo2 the Defendant ad faciend* 
& recipiend; as to this, the ſame Jurisdiction is here as tn the 
Court of King's Bench; if a Perſon be near the Town, by the 
Courſe of the Court he may be bzought hither to be charged, any 
then the Habeas Corpus is returnable immediate; but if he be re⸗ 


mote, it muſt then be returnable in the Court at a certain Day; 


theſe are the Habeas: Corpus's which concern the Jurisdifton of 
this Court, and are incident thereunto. . {TY 
There is another which concerns Paviledge, when the Party 


comes and ſubjets himſelf to the Court to be either bailed oꝛ dil⸗ 


charged, as the Crime is fo2 which he ſtands charged; and if he 
be pꝛiviledged, this Court may examine the Caſe, and do him 
Right; if a pꝛivate Man be committed fo2 a criminal Cauſe, we 
can examine the Matter, and ſend him back again. BefozeKing 
James's Reign there was no Habeas Corpus, but recited a Pꝛiviledge, 
as in the Caſe of Puviledge fo2 an Attoꝛney; ſo that if this 
Court cannot remedy what the Party complains, tis in vain foꝛ 
the Subject to be put to the Trouble when he muſt be ſent back 
again; neither can there be any Fatlure of Juſtice, becauſe he 
may apply himſelf to a pzoper Court: And of the ſame Opinion 
were Wyndham and Sccoggs. _ i | 


But 


— — a —— 
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But Juſtice Atkins was of another Opinion, fo2 he could ſee 
no Reaſon why there ſhould not be a Right to come to this Court 
as well as to the King's Bench. 


And that Vaughan, Wild, and Archer, Juſtices, were of Dpin-on, 
that this Court may grant a Habeas Corpus in other Caſes be- 
ſides thoſe of Pꝛiviledge. | | | 
Afterwards the Pz2iſoner was bꝛought to the Court upon this 
Habeas Corpus, but was remanded, becauſe this Court would not 
take Sureties fo2 his Good Behaviour: The Chief Juſfice ſaid, 
That when he was not on the Bench, he would take Sureties as a 
Juſtice of Peace: And Monday, late Secondary, info2med him, 
that Juſtice Wild, when he ſat in this Court, did once take ſuch 
Sureties as a Juſtice of Peace. 


Anonymus. 


JC was the Dpionion of the Chief Juſtice North, that in a In Feplevin 

=* Replevin both Parties are Aﬀo2s; fo2 the one ſues fo2 Dama- both are 

ges, and the other to have the Cattle, and there the Place is ma- a 4,5. 
terial; fo2 if the Plaintiff alledges the Taking at A. and they were 

taken at B. the Ocfendant may plead Non cepit modo & forma, 

but then he can have no Return; fo2 if he would have a Rerorn 

Habend', he muſt deny the Taking where the Plaintiff hath laid 

it, and alledge another Place in his Avowzp. | 


Sir Osborn Rands verſus Tripp. 


The Plaintiff was a Tobacconiſt, and lived near Guild-Hall, New Trial 
London; he married the Daughter of the Defendant, who granted. | 
was an Alderman in Hull, and had 400 l. Poztion with her; af- | 
ter the Marriage, the Defendant ſpoke merrily befoze Thee Tit- 
neſſes, That if his Son- in- Law would procure himſelf to be Knight- 
ed, ſo that his Daughter might be a Lady, he would then give him 
2000 J. more, and would pay 1000 J. Part thereof preſently upon 
ſuch Knighthood, and the other 1000 J. within a Year after; (it 
being intended when the Plaintiff ſhould by his Trade get an Eſtate 
ſufficient to qualiſie him foꝛ the Dignity of a Knight.) 
The Son ⸗in⸗ Law, without acquainting the Defendant, did about 
nine Months afterwards pꝛocure himſelf to be Knighted, and 
bought an Aſſumpſit fo2 the 2000 l. which was tried — — 
5 | | 1 
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Chief Juſtice North at Guildhall, and the Jury gave 1500 |, 
Damages. | 78 N nn” 
And now Serjeant Maynard moved fo2 a new Trpal upon the 
Affidavit of the Defendant, that he had found out material IUit⸗ 
neſſes ſince the Trial, and that ſuch Witneſſes as he had ready 
at the Trial could not get into Court, becauſe of the great 


Tumult and Diſower there with a Multitude of People, by Rea- 
ſon whereof his Council could not be heard from the Noiſe, and 


when they offered to ſpeak, were as often hilled. 


The Chief Juſtice thought it was a hard Cerdif, fo2 he was 
not clearly ſatisfied that the Agreement was good, it being only 
fo? Mods which were ſpoken by the old Man when he had but a 
weak Memoꝛy; and thereupon a new Trial was granted, becaule 
the Chief Juſtice thought it was fitſoto be. | 


Basket verſus Basket. 


Disjun- IN BC upon a Bond, with a Condition to make an Anu 
ctive Con- rance of an Annuity of 20 l. per Annum to the Plaintiff 
dition, one within fir Months after the Death of M. B. and if he refuſe when 
Part is diſ- requeſted by the Plaintiff, then to pay 300 l. and if he fail in Pay- 
charged ment thereof, the Bond to befozfeited. = 5 
by the O- The Defendant pleads, that all the Sir Months he was a 
bligee, the Pꝛiſoner at Morocco in Barbary, and that after his Return he re⸗ 
other Part queſted the Plaintiff; and to this Plea the Dekendant de⸗ 
ſhall not murred. ER | . 
be perfor- 8 55 | 
med by the And Serjeant George Strode maintained the Demurrer. 
Obligor. The Queſtton was, Thether the Plaintiff, by neglecting to ten⸗ 
Mod. Rep. der a G2ant of the Annuity. to the Dekendant, hath not diſpenſed 
264. with the whole Condition ? And he held that it was dilpenled 
withal, and that no Requeſt being made, the Bond could not be 
| * at the Common Law, and therefoze the Replication was 


'Tis not ſo much a disjuntive Condition to do one Thing 92 
another, but the laſt Clauſe is a Penalty to infozce the firſt; fo2 
| ſeeing the Annuity is to be but 20 l. per Annum fo2 a Life, and 

yet that 300 |. is to be paid in caſe that be not granted, this 
P2oves it to be only a Penalty, becauſe Annuities at the higheſt 
Aalue are but at Eight ears JIurchaſe, whereas this is Fifteen 
Pears Purchaſe, ſo that the 3 00 l. cquld never A” as a 
N ecom⸗ 
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Recompence fo2 the Annuity; neither could the Defendant poſtt- 
_ bly ſave the Condition, -becauſe the ſame Time is limited both 
foꝛ the Payment of the zool. and granting of the Annuity, viz. 
within Six Months; and the Pfaintiff hath to the utmoſt Time 
to requeſt the executing the G2ant, and therefoze the other can- 1 Sand. 287. 
not pay the Boney befow. 3 : 
But taking the Caſe to be, that this is a Disjundkive Condi⸗ 


tion; yet ſince Conditions are always made in Favour of the . 22.4 


_ Dbligoz, the Power of Election, even in ſuch Caſes, is left wholly 
in him; but accowing to ſuch Tonffruftons as would be made 
fo2 the Plaintiff, the Election is gone from the Defendant. and Wright and 


lekt in the Obligee; .fo2-1f he do not requeſt the Annuity, then Bull, Polten. 


the 300 l. is to be paid, and this is Direftly againſt the Rules of 

Dis jundtive Conditions; and the Cale of * Greeningham and Ewre * Cro. Eliz. 
is expꝛels in Point, where the Condition of a Bond was, That 39%, 539. 
if the Obligoꝛ delivered to the Plaintiff Thee Bonds by ſuch a 7 
Day, oz gave him ſuch a Releaſe of them, as the Plaintiff's Poph. 98. 


Council ſhould adviſe befoze the laid Day, that then, &c. Goldsb. 142. 


The Dekendant pleads nothing as to the Delivery of the Bonds, 
but ſaith, that the Plaintiff's Council adviſed no Releaſe; and 
upon a Demurrer this was adjudged fo2 the Oefendant, becauſe 
in all Obligations with a Penalty the Election is always in the 
Obligoꝛ; and this being a Dis jundtive Condition, each Part is 
likewile in his Election; fo2 if the Obligee ſhould not tender the 
Releaſe, the other is not bound to deliver the Bonds; and if he 
ſhould tender it, then the Obligoꝛ may either deliver the Bonds 
oz execute the Releaſe, which he plealeth, 4 H. 7. 4. N 
Ik a Man enter into Bond with Condition to marry Jane by 1 Roll. Abr. 
ſuch a Day, and the Obligee marry her befoze the Day, the Con- 455. 
dition is ſaved; but tis otherwiſe if a Stranger had married 
her befoze that Day: The Af of God, and the At of the Obligee, 
in many Caſes diſpenſe with Conditions, as 5 Co. 21. b. if a 


JÞarſon be bound in a Bond conditioned to reſign his Church // Je. 173 


to A. in Conſideration of a certain Penſion agreed on, and the 
Parſon refuſes; the Court was of Dpinion, That he need not 
reſign till he was ſure of his Penſion by Deed, which they held 
ought to be firſt tendꝛed unto him. 


So a Pan covenants to grant fuch an Eſtate to his like, . N bie (ate ho. 


oꝛ to leave her woꝛth ſo much Money if the ſurvive him; if the 

Dies bekoꝛe him the Condition is not bꝛoken, though he did not 

make ſuch Gzant: In the Caſe of Warren and White it was 
lately adjudged in the King's Bench, that where Warren was in- T. Jones 95. 

debted to Warner, and White became bound with him to pay the 
Monep befoze the 25th Day 5 * then nert ung 
. ut 
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but if he did not pay it, that then Warren thould appear the nert 
Hillary · Term following to Warner's Action; Warren dies after 


1 Rol. Abr. 


451. 


Moor 645. 


the 2580 ol December, but befoze the Term; and it was held, 

that the Bond was not foxfeited, becauſe the Obligoꝛ had Eletion 

to do either the one oꝛ the other, and the Pert oꝛmance of the one 

becoming impoſſible by the Act of God, the Obligation was ſaved, 
Tf the Cale of Moor and Moorcomb, Cro. Eliz. 864. ſhould be 

- objefted, where the Condition of the Bond was, That the Defen- 


dant ſhould deliver to the Plaintiff a Ship befoze ſuch a Feaſt, 
dn in Default thereof pay at the ſame Feaſt ſuch a Sum as a 


Third Perſon therein named ſhould adjudge; which Third Perſon 
appointed no Sum to be paid, and yet there it was adjudged fo2 


the Plaintiff that it did not diſpenſe with the whole Condition. 


Which Caſe he agreed to be Law, becauſe there the Ualua- 
tion and TUozth of the Ship and the Money to be paid was by 
the Appointment of a Stranger; and the Condition being fox 


the Benefit ok the Dekendant, he is to pꝛocure the Stranger ta 


make an Appointment what Sum ſhould be paid, oz to deliver 
the Goods, otherwiſe the Bond is fozfeited, and he hath erpꝛel⸗ 


ly agreed to do the one oz the other. 


*5 Co. 23. 


1 Roll. Abr. 
452. lit. L: 
placito 6. 


Ex parte 


Quer. 


But this is not like the Caſe at the Bar, where tis not a 
Stranger, but the Obligee Himſelf that muſk pzocure the Con- 
veyance; fo tis to be adviſed by his Council, and to be done 
at his Coſfs; and therefoze in Lamb's Cale it was held, That 
if a Man be bound to give ſuch a Releaſe befoze ſuch a Day as 
the Judge of the Admiralty ſhall direck; there tis no Plea to ſap 


that he appointed none, fo2 the Judge being a Stranger to the 


Condition, the Defendant is to apply himſelf to him, having 
undertaken to perfoam it at his Peril, which is the ſame Reſo- 
lution with Moor's Caſe in Crook. 

So that he took it foꝛ a Rule in all Caſes, that where the AX of 


God, oꝛ ot the Obligee, diſcharges the Obligoꝛ from one Part of a 


Disjunfive Obligation, that the Law diſcharges him of the other 
and therekoꝛe pꝛayed Judgment fo2 the Oefendant, Dyer 361. 


Serjeant Pemberton contra. Jt appears that one Thing we 
the other was to be done in this Caſe; fo? if the Plaintiff de⸗ 
manded and tendꝛed an Annuity, the Dekendant was to ſeal it; 
and ik he did not tender it, then likewiſe the Dekendant was to 


do ſomething, viz to pay 3001. So that the Platnttif was eicher 


to have the Annuity oꝛ the Boney, 
He agreed, That where the Dbligo? hath the Eleckion, if in 
ſuch Caſe the Obligee ſhall wilfully determine it, that the Bond 


18 thereby dilcharged. 
Vut 


— 


— —— ——•U„—ä 


"Hill: 28 & 29 Car. U. in Commit Hines 203 | 


But if a Stranger take away the Eleftion, tis n Diſcharge, 
koꝛ in ſuch Caſe the other Part is to be perfoamed, 

In this Cale the Plaintiff hath done no wilful Ac to deter 
mine the Defendant's Eleckion; but all which is pretended fs, 
that he hath not done ſomething necefſary to be perfo2med, which 

is, that he hath not made a Requeſt. 

But by his Dmiſlion thereof, the Defendant's Elefton is not 

talen away; fo2 though no Requeſt was made within the Str 
Months, yet the Defendant might have pꝛepared a G2ant of 

the Annuity himſelf, and have offered it to the Plaintiff within 
the Six Months, upon the laſt Part of the Day; and if he had 
thus ſet foꝛth his Cale, and alledged, That the JIaintiff made 
no Requeſt, no2 tendered him a Gꝛant of the Annuity to ſeal; 
this had been a good Perfo2mance of the Condition, fo2 he had 

done that which was the Subſtance, which though it was to be 
done at the Plaintiffs Charge, vet the Defendant might have 
bought an Action fo2 ſo much Money by him laid to the dle of 
the other; and the Caſes put in the pꝛincipal Caſe in Moor 645. 
are expꝛeſiy fo2 the Plaintiff in this Caſe, where the Judgment 
was, That if there be a Statute with a Oefeazance, to make 
ſuch Conveyance as the Council of the Conuſee ſhall direx, the 
Cogniſoꝛ muſt pꝛepare the Conveyance, if the other doth not; 

and there is a Caſe put, where a Thing was to be done at the 
Coſts of the Plaintiff, yet theDefendant did it at his own Charge, 
which he recovered of the other. 


North, Chief Juffice, and the whole Court were of Opinion, a 
That the Plea was good, becauſe-the Defendant had the Bene- 

fit of Elefton, and the Plaintiff not making the Requeſt within 
the Sir Months, had diſpenſed with one Part of the Conditcd! 

and the Law hath diſcharged the Defendant of the other Part; 

and they relied upon the Cale of Grenningham and Ewre, which 

= held to be good Law, and an Authoaity expꝛeſs in the very 

olnt. 

In this Caſe the Obligee was to-do the firſt Ac, Viz.. To 
make the Requeſf, TUhere the Condition is ſingle, Concilium 

non dedit adviſamentum is a good Plea to diſcharge the Defen- 
dant; ſo here the Condition is but ſingle, as to the Defendant ; 
foꝛ though it be Otsjunitfve , yet the Platatiff hath taken away 
the Benefit of Election from the Obligo2 of doing the one, and 
therefoze he ſhall be ercuſed from doing the other. 

The Pleading as alledged by the Council of the Plaintiff, 
would not have been a good Perfo2mance of the Condition; fo: 
tf one be — to convey as DN Council of the other _ 

d 2 lle, 
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vile, and he makes the Convince himſelf, this is not web a 


Deed as was intended by the Parties and fo no Perfozmance | 
of the Condition. 
But however the Defendant need not plead it, fo; he 1s not 


bound ſo to do. 


Here if the Plaintiff had requeſted the Sealing of ſuch a 
Gant of an Annuity, even the Defendant had Liberty either to 


execute it, oꝛ to pay the 300 l. and where the Election is on the 
Obligoꝛs Part, neither the Ad oꝛ Meglect of the Dbligee ſhall 


take it away from him; fo2 it would be unreaſonable that the 
Dbligee ſhould have his Choice, either to accept of the Annuity 


don the zoo l. when tis a known Rule , That all Conditions 
where there is a Penalty in the Bond, are made in Favour, and 


fo2 the Benefit of the Obligoz, and the 3001. in this Cale to be 


paid upon the Refuſal of the Defendant to make ſuch G2ant, is 
in the Nature of a Penalty to enfozce him to do it. 


The paineipal Caſe in Moor 645. was agreed to be Law, but 
the Rule there put was denied, as not adequate to the pꝛelent 


Caſe; which was, That if by the At of God, o2 of the Party, 


oz thzough Default of a Stranger, it becomes impoſſible fo? tho 


- Obligo2 to do one Thing in a Oisjuntive Condition, he is not- 


Ys Co. 


withſtanding bound to do the other. 
This is true only as to the laſt Caſe, but not to the Two 


firſt; and foꝛ an Authozity, * Laughter's Caſe was full in the Point, 


| which 1s, That when a Condition conſiſts of Two Parts in the 


Diſtriburi- 
on {hall be 


the Chil- 


drenof tlie 


Whole 
and Half 
Blood. 
Mod. Rep. 
Jone 

Ones 9 

1 Vent. £ 07. 
2 Lex. 193, 


Disjuntive, and both are poſſible at the Time ok the Bond made, 
and afterwards one becomes impoſſible by the Aﬀ of God, oz of 
the Party, the Obligoꝛ is not bound to perkoꝛm the other Part. 

And Judgment was * kor the Dekendant. = 


Smith verſus Tracy. In Banco Regis. 


Na Pꝛohibition, The Cale was: A Man dies Jnteſtate, ha- 
ving Thee Brothers of the TUhole Blood, and a B2other 


and Siſter of the Half Blood; and the Queſtion was, Whether 


they ſhall be admitted to a Diſtribution in an equal Degree: 


z. Holt argued, That they were all in æquali Gradu, becauſe 
befoze the Act of Diſtribution the Oꝛdinary had Power to compel 
the Adminiſtrato2 to give and allot Filtal Pozttons to the Chil- 
d2en of the Deceaſed out of his Eſtate, And by the Civil Law, 
ſuch Pꝛoviſion is made fo2 the Chilvzea of the Inteſtate, that 
the Goods, which — the Father oꝛ Mother bꝛought to thr 

other 


— 
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other at the Marriage, ſhall not remain to the Survivo2, but 


the Uſe and Occupation of them only during Life, fo2 the Pꝛo⸗ 
perty did belong to the Childꝛen. „ may 
By the Statute of 21 H. 8. cap. 5. the Oꝛdinary is to grant 
- Adminiſtration to the Widow of the Inteſtate, o2 to the next of 
his Kin, oz to both, as by his Diſcretion he ſhall think good; 
and in caſe where divers Perſons claim the Adminiſtration as 
next of Kin, which be in equal Degree, the Owdinary may com- 
mit Adminiſtration to which he pleaſeth; and his Power was 
not abꝛidged, but rather revived by this late Af, by which tis 
enated, Thar juſt and equal Diſtribution ſhall be made amongſt 
| Wife and Children, or next of Kin in equal Degree, or legally 
repreſenting their Stocks pro ſuo cuique jure; and the Childꝛen of 
the Þalf Blood do in the Civil Law legally repꝛeſent the Father, 
and to ſome Purpoſes are eſteemed befoze the Uncles of the 
PFC „„ 
Tis no Dbjefton to ſay, That becauſe the Law rejecks the 
Half Blood as to Jnheritances, therefoze it will do the ſame as 
to Perſonal Eſtates , becauſe ſuch Eſtates ate not to be deter⸗ 
mined by the Common, but by the Canon o2 Civil Law, and if 
ſo, the Half Blood ſhall come in fo2 Diſtribution, fo2 this AF 
of Parliament confirms that Law. 


22 & 23 
Car. 2. 


Winnington, Solicitoꝛ General, contra. Me agreed, That be: 


fore this Ack the Half Blood was to have equal Share of the 
Inteſtate s Eſtate; but that now the Dꝛdinary was cottipelled to 
make ſuch Diſtribution, and to ſuch Perſons as by the Ad is 
directed, fo2 he had not an O2iginal Power to grant Adminiſtra- 
tion in any Caſe that did belong to the Tempozal Coutts, but 
it was given to him by the Jndulgence of Pzinces, not quarenus 
a Spiritual Perſon, Henſloe's Caſe, 9 Co. Bendl. 133. - 
And ik he had not Power in any Cale, he could not grant to 
whom he pleaſed. But admitting he could, his Power is now 
abꝛidged by this Statute, and he cannot grant but to the TUife 


Sid. 3705371 


and Childzen, oꝛ next of Kin in equal Degree, o2 legally re- 


pꝛeſenting their Stocks. T 
Now luch legal Repꝛeſentation muſk be accowing to the Rules 
of the Common, and not of the Civil Law; ko if there be Two 
lawful Bꝛothers and a Baſtard eigne, and a Queſtion ſhould 
ariſe concerning the Diſtribution of an Inteſtate's Eſtate, the 
ſubſequent Marriage accowding to the Law in the Spiritual 
Court would make the latter Legitimate, and if ſo, a legal Re- 
pꝛelentative amongſt them; but this Court will never allow 
him ſo to be. | = 
| | But 
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But the Court were all of Opinion, That in Reſpef of the 


Father the Half-Blood is as near as thoſe of the TWhole, and 


therekoze they are all alike, and ſhall have an equal Diſtribution; 


and that fuch Conffrueion ſhould be made of the Statute ag - 
would be moſt agreeable to the Mill of the dead Perſon, if he 
Had deviſed his Eſtate by Will; and it was not to be imagined 


tk ſuch Mill Had been made, but ſomething would have been gi⸗ 


dultation was granted, 


Ante 102. 


ven to the Childzen of the Half-Blood: And thereupon a Con- 


Anonymus. I C. 3. 


Lux judgment: viz. Serjeant Turner took this Exception , 
IT that the Plaintiff in the Court below had declared ad dam 


num 20 l. whereas it not being a Court of Recow, and being 


ſine Brevi, the Court could not hold Plea of-any Sum above 40s. 
and fo this Caule the Judgment was reverſed, FO 


„ 


D E 


Trench no Pascha 


Anno 29 Car. II. in Communi Banco. 


Southcot verſus Stowel. 
Intrat Hill. 25 & 26 Car. 3. Regis Rot. 1303. 


N a Special QUerdit in Ejeament, the Caſe was; Thomas Covenant 
| Southcor, having Jflie Two Sons, Sit Popham and Wil- to ſtand 
liam, and being ſeiſed in Fee of a Farm called Indyo, (the ſeiſed, 
" Lands now itt Queſtion) did upon the Marriage of his eld⸗ how it dif- 
eſt Son Sir Popham, covenant to ſtand ſeiſed of the ſald Farm fers from 
to the Uſe of the ſaid Sir Popham Southcot, and the Heirs Males a Convey- 
ok his Body on Margaret his TUife to be begotten; and fo2 want ance at the 
ok ſuch Jſſue, to the Heirs Males of the Covenantoꝛ; and fo2 Common 
want of ſuch Jſſue, to his own right Heirs fo? ever. Law. 
Sir Popham had Iſſue begotten on his Wife Margaret, Ed- 8 Rep. 
ward his Son, and Five Daughters, and dies. 
Thomas, the Covenantoz, dies. 
Edward dies without Iſſu. 
And whether the Five Daughters, as peits general of Tho- 
mas, 02 William their Uncle, as Special Heir Male of Thomas 
125 formam Doni, ſhall inherit this Land, was the Queſtion. 
- Tg Dbjettions were made againtt the Title of William, the 
ncle: 
1. Becauſe here is no expreſs Eſtate to Thomas the Cove- Vaugh. 45. 
nantoꝛ, fo? tis limited to his Heirs Males, the Remainder to 
his own right peirs; ſo that he having no Eſtate fo2 Life, the 
_ Eſtate Tail could not be executed in him, and fo? that Reaſon 
William cannot take by Deſcent. 
2. He cannot take by Purchaſe, fo2 he is to be Heir of Tho- 
mas, and Heir Male, the Limitation is ſo; but he cannot be 


1 85 heir for his Five — are Heirs. R 
| tt 
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Hob. 30. 


Cro. Car. 


Jn anſwer to which, theſe Allertions were lain daun: 
I. That in this Caſe, Thomas the Covenantoꝛ hath an Eſtate 
fo2 Life by Implication, and ſo the Eſtate Tail being executed 


in him, comes to William by Delcent, and not by Purchaſe ; fox 
though the Covenantoꝛ had departed with his whole Effate, and 


limited ng Uſe to himſelf, yet he hath a Beverſion, becauſe he 


can have no right Heir while he is living: And therekoze the 


Statute of 27 H. 8. creates an Uſe in him till the future Uſe 
cometh in eſſe, and by conſequence the right Heirs cannot take 
by Purchaſe: fo2 wherever the Heir takes by Purchaſe, the 
Anceſto2 muſt depart with his whole Fee, fo2 which Reaſon a Fee 


cannot be raiſed by TUay of Purchaſe to a Man's right Heirs, 
by the Name of Heirs, either by Conveyance of Land, 02 by Ale 


02 Deviſe, but it wozks by Deſcent, 1 Inſt. 22. b. | 7 
And that Uſes may ariſe by Jmplication by Covenants ta 
ſtand ſeized, the Authozities are very plentiful, Moor 284. x Co. 


154. Lord Paget's Caſe cited in the Rector of Cheddington's Caſe, 


Cro. Eliz. 321. 1 Roll. Rep. 239, 240, 317, 438. Lane verſus 
Pannel. 5 5 5 5 
And in the Caſe of Hodgkinſon and Wood, in a Devile there 


was the ſame Limitation as this; the Caſe was, Thomas being 


ſeiſed in Fee, had Iſſue, Francis and William, by ſeveral Uenters, 
and deviſed Land to Francis his eldeſt Son fo2 Like, then to the 


\ Heirs Males of his Body; and fo2 Default of fuch Jilue, to the 


Heirs Males of William, and the Heirs Males of their Bodies 
fo2 ever; and fo2 Default of ſuch Jflte, to Uſe of the right Heirs 


ok the Deviſo2; then he made a Leaſe to William fo2 30 Pears, 


to commence after his Death, and dies: William enters, and 
Surrenders this Leaſe to Francis, who enters and makes a 
Leaſe to the Defendant, and dies without Illue, and William 
enters and makes a Leaſe to the Plaintiff; it was adjudged fo2 


William, becauſe he being Heir Male of the Body of the Devt- 
\o2, had by this Limitation an Eſtate⸗Tail, as by Purchaſe, 
and that the Inheritance in Fee⸗Simple did not veſt in Francis. 


2. Ik Thomas the Covenantoz had no Eſtate executed in him, 


yet William his Son in this Caſe may take by way of future 


Spꝛinging Ale, becauſe the Limitation of an Eſtate upon a Co- 
venant to ſtand ſeiſed may be made to commence after the An⸗ 


ceſtoz's Death, fo2 the old Seiſin ok the Covenanto? is enough 


to ſuppoꝛt it. EL! . | 
There fs a great Difference between a Feoffment to Uſes, and 
a Covenant to ſtand ſeiſed, fo2 by the Feoffment the Eſtate is 
executed pꝛelently, x Co. 154. Reffo2 of Cheddington's Caſe t 
So if there be a Feoffment to A. fo2 Life, Remainder to B. in 
| | | Fee, 
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ed with his whole Eſtate ; but if this had been in the Cale ot a 
Covenant to ſtand ſeiſep, if A. had refuſed, the Covenantoꝛ ſhauldi 
have enjoyed: it again "till after the Death of A. by way of ſpꝛing⸗ 
ing Uſe, like the Caſe of Parſons and Willis, 2 Roll. Abr. 794 
Where a Yan covenants with B. That it he doth not marry, he 
will ſtand ſeiſed to the Ale of B. and his Peirs, B. dies, the Co⸗ 


Fe, if A. refuſe, B. tail enter preſently, becauſe the Feoffo? part- 


venantoꝛ doth not marry; this Uſe ariſes as well tothe Heir of 


B. ag to B. himſelf, if he had been living, . and he hall have. the 
Land in the Nature of a Deſcent; 

But ik William cannot take it either by Purchaſe ox Deſcent, 
he ſhall take it. 

3. Per formam Doni as ſpecial Þeir to Thomas: Ch 8 Cale 
was rompared to that in Littleton, Sect. 23. If Lands are given 
ta a Man, and the Heirs Females of his Bodp, ik there be & 

Son, the Daughter is not Þeir ; wo vet oy Hall take it foz 
Voluntas Donatoris, &c. | 4 * 

Do ik Lands are given to a Man, and the beirs Bales of his 
Body, the youngeſt Son ſhall habeit after the Death ok the eld⸗ 
eff, leaving Jfſue only Daughters, koꝛ thele are Delcents Se. 
| euudum formam Doni. 

So in this Cale the Eſtate Tail veſted in Edvard, and when 
he died without Jfſue, it comes to William per formam Doni. 
Object. The Caſe of Greſwold in 4 & 5 Ph. & Mariæ, Dyer; 
156. ſeems to be erpxeſsagainſtthis Opinion, which was, That 
Greſwold was ſeiſed in Fee, and made a Gꝛant foꝛ Lite, the Re 
mainder to the Heirs Males at his Body, the Remainder to his 
own Right Heirs; he had Jfſie Two Sons, and died; the eldeft 
Don had Illue a Daughter, and died; and ik the Daughter oꝛher 
CIncle ſhould have the Land, was the Queſtion in that Cale: And 
it was adjudged, that the Limitation ot the Remainder was void, 
becauſe Greſwold could not make his right Heir a Puͤrchalſoꝛ, 
without departing with the whole Fee; and therefoze Judgment 
was given againſt the ſpecial Heir in Call fo2 the Heir General, 
which was the Daughter. 

Anſw. Admit that Caſe to be Lam, on et the Judges there dif 
fered in their Argumetits,) tis not like this at Bar, fo2 that 
Caſe was not upon a Covenant to ſtand ſeiſed, but upon a Dey 
indented, and lo a Conveyance at the Common Law: But fo2 
an Authozity in the Point, the Cale of Þybus and Mitford was 
cited andrelied on, which was Trin. 24 Car. 2. Rot. 703: adjudg* 1 
ed by Hales Chief Juſfice, Rainsford und * but Juſtice Twiſt 2 
— was of a contrary Opinion. e 


. Ser- 


Poftea: | 
Brittain and 
2 Charnock. 
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p chert . who argue on the other Side, mave That 
oints: 2 
1. Whether this Limitation be good in its Creation : . 

2. A the Eſtate Tail be well executed in Thomas the Cove- 


nantoꝛ? 


3. N it be good and well executed, whether when Edward 
died without Jffue, the whole Effate Tail was not ſpent ? 
1. And as to the firſt Point, he held that this Limitation 
to the Heirs Males of Thomas, was void in the Creation, be- 
cauſe a Yan cannot make himſelf oz his own right Heir a Pur- - 
—_ unleſs he will part with the whole Eſtate in Fi, Dy er, 


399 
It A. being ſeiſed in Fe, makes a Leaſe faz Life to B. the Ne⸗ 


mainder to himſelf fo2 Pears, this Rema:nder is void ; lo if it 


had bern to himſelf fo2 Life, "becauſe he hath an Eftate in Fol, 
and he cannot reſerve to himſelf a leſſer Cſtate than he had be: 
fore, 42 Aſſ. 2. | 
If J give Lands to A. fo2 Life, the Remainder to my ſelf fo2 
Life, the Remainder in F& to B. after the Death of A. in this 
Caſe B. ſhall enter, fo2 the Remainder to me was void, 1 H, 5. 8, 
42 Edw. 3. 5. Bro. Eſtate 66 Dyer 69. b. 
'Tis true, theſe Caſes are put at the Common Law, but the 
Statute of Ules makes no Alteration; fo2 accoding to the 
Rules laid down in Chudlcigh's Cale, by my Loꝛd Chief Jultice 
Popham, 1 Co. 138. | 
x. Cifes are odious, and fo the Law will not favour them. 
. 2. A Rule at Common Law ſhall not be bꝛoke to veſt an Ale, 
Law. the Ates here. cannot veſt without breaking of a Rule in 


3: Uſes are raiſed ſo p2zivately, that he who takes them may 


nut know when they veſt, and fo2 that Reaſon they are not to le = 


favoured, _ 

4. The Statute anne res both the Poſſeſſion any the Uſe to 
gether,as they veſt and diveſt both together, Moor 713-2 Co. 91. 
Co. Lit. 22. Moor 284. 

2. As to the ſecond Point, the Effate is not erecuted in 
Thomas, und therefore William cannot take it by Deſcent; Veits 
of his Body, oꝛ Heirs Male, are good Mods of Limitation ta 
take by Purchaſe from a Stranger, but not from an Anceſtoz, 


- fo2 there he ſhall take by Delcent, and koz this there is an Au⸗ 


thozity, Co. Lit. 26. b. John had Iſſue by his {Uife Roberga, 
Robert and Mawd ; John dies, Michael gave Lands to Rober- 


ba, and to the peirs of oy Husband on her Body begotten; 


0 


/ 


—— 
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Roberga in this Caſe had but an Eſtate fo2 Life, foꝛ the Fee- 


Tail veſted in Robert, and when he died without Jſſue his St- 


ſter Maud was Tenant in Tail per formam Doni, and in a For- 
medon ſhe counted as Heir to Robert, which ſhe was not, nei⸗ 
ther was ſhe Heir to her Father at the Time of*the Gift, vet it 


was held good; fo2 the TUozs, viz. Heirs of the Body of the Fa- 


ther, were TUo2ds of Purchaſe in this Caſe. 
Ik therefoze no Uſe fo2 Life veſted in Thomas, then William 


cannot take by Deſcent, Dyer 156. Co. Lit. 22. Hob. 31. Dyer 
309. 1 Co. 154. Low Pager's Caſe, cited in Hob. 151. 


3. To the third Point, Admitting both the koꝛner to be again 
him, vet ſince Edward is dead without Iſſue, the Eſtate Tail is 
—. Eon 

But the whole Court were of Opinion, That William ſhould 


inherit this Land in Queſtion; fo2 though at the Common Law a 
Man cannot be Dono2 and Donee, without he part with the 


whole Eſtate, vet tis otherwile upon a Covenant to ſtand leiſed 


to Uſes: And if any other Conſtrufion ſhould be made, many 


Settlements would be ſhaken, in which nothing was moꝛe uſual 


now, than to covenant to ſfand ſeiſed to the Ale of himſelf, and 
the Heirs Males of his Body, &. 

They all agreed alſo, That the Effate being well limited, 
William ſhould take per formam Doni, as ſpecial Heir, fo Volun- 
taFDonatoris in Charta manifeſte expreſſa Obſervetur; and tis ap: 
parent Thomas intended that William ſhould have it, oz elſe the 


Limitation to his Heirs Males had been needleſs. 


So that taking it fo2 granted, that the Eſtate Tail once 


veſted is not ſpent by his dying without Jſſue, but it comes to 


William by Deſcent, and not as a Purchaſor, fo2 ſo he could not 
take it, becauſe he is not Heir, and till Thomas be dead without 


Iſſue, the Tail cannot be ſpent, fo there was no Difficulty in that 


And they held the Opinions of Dyer and Saunders in Creſ- 
wold's Caſe to be good Law, who were divided from the other 


- Juſtices, but they doubted of Pybus and Mitford's Caſe, whether 


it was Law oꝛ not; they doubted alſo, whether by any Conſtrution 
Thomas could be ſaid to have an Eſtate-fo2 Life by Implication; 


they doubted alſo of the ſpzinging Ae, but they held that this 


Limitation was good in its Creation, and Judgment was given 


 accowdingly, | 


Ee 2 Cock- 


Judgment. 
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Cockram E ecutor verſus Wel by. 


N Debt, the Plaintiff veclared, That his Teftatoz recovered 4 
'F udgment in this Court, upon which he ſued out a Fieri facias, 
which he delivered to the Defendant being Sheriff of Lincoln, 
and thereupon the ſaid Sheriff returned Fieri feci, but that he 
hath wx paid the Money to the Plarntiff, per quod actio aecre. 
vit, &c. 
The Dekendant pleaded the Statute of Limitations, to which 
the Plaintiff demurred. | 
And the Queſtion was, Tahether this Action was barely ground⸗ 


ed on the Contract, 02 whether it had a Foundation upon Dat- 


ter ot᷑ Record: 

Ik on the Contraft only; then the Statute of 21 Jacobi cap. is. 
is a good Plea to bar the Plaintiff of his Aion, which enats, 
That all Actions of Debt, grounded upon any Lending or Con- 
tract, withour Specialty, ſhall be brought within Six Years next af- 
ter the Caũſe of Action doth ACCTEW 3 and in th: 8 Cale Nine Pears 


But it it be grounded upon Hattet of Recow, that i a Spe- 
clalty, any then the Statute is no "0s 


Serjeant Barrel held this to be a Debt upon 4 Contra wi * 
out Specialty, ko: when the Sheriſt had kevied the Money, khe 
Action ceales againſt the Party, and then the Law creates a Con⸗ 
tract, and makes him Debto?, as it is n the Cale of a Talley 
delivered to a Cuiftomer, * * 

It lies againſt an Executo?, where the arion ariſes quaſi ex 
Contractu, which it would not do if it did not arile ex Maleficio, | 
as in the Caſe of a Devaſtivic © © 

'Tis true, the Judgment recovered by the Teſtatoꝛ, is now 
tet koꝛth by the Plaintiff A i but that is not the Sꝛound 
but only an Inducement to the Action, fo2 the Plaintiff could 
not have plended nul tiel Record; fo that tis the mzr receiving 
the Möney which charges the Dekendent, und not Virtute Officii 
upon a kalſe Return ; fo2 üpon the Receipt of the Money he is 
become Drbtoz. whether the CUrit- be returned o2 not, and the 
Law immediately creates -a Contract; and -Contrats in Lam 
are as much within the Statute, as actual Contracts made be- 
tween the Parties. 8 | 


All 
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„ All which was admitted on the other Side; but it was ſaid, 
that this Contra in Law was chiefly grounded upon the Recozd, 
aͤnd compared it to the Caſe of Attornies Fees, which hath been 
- adjudged not to be within the Statute, though it be quaſi ex Con- 
tractu, becauſe it depends upon Matter of Keed2d, Rolls Abridg. 


tit. Debt. 598. pl. 17. 


And afterwards in Michaelmas. Term following, by the Dpini- . 
ons of the Chief Juſtice, Wyndham and Atkins, Juſtices, it was "fa 
Held that this Caſe was not within the Statute, becauſe the Action F 
was bꝛought againſt the Defendant as an Officer, who aited by 
vertue of an Execution; in which Cale the Law did create no 
Contraft, and that here was a TUrong done, fo2 which the Plain: 
tiff had taken a pꝛoper Remedy, and therefoze ſhould not be bar- 
ed by this Statute _ — 20g 
Juttice Scroggs was of a contrary: Opinion; fo2 he ſaid, It 
another received Money to his Uſe due upon Bond, the Receipt 
— the Party lubjeck to the Aﬀton, and ſo is within the 
A e I * | 


But by the Opinions of the other Juſtices,” Judgment was 
given fo2 the Plaintiff, „ . 


Major verſus Grigg. In Banco Regis. Oorenant 
95 5 OE ; M 765 | to lave 
JT HEPlantiff bꝛought an Action, fo2 that the Dekendant Non Harmleſs, 
indempnem conſervavit ipſum de & concernentè Occupation and the * 
quorundam clauſorum, &c. ſecundum formam Agreamenti, and ſets Plaintiff 
koꝛth a Diſturbance by one who commenced a Suit againſt him ſers forth 
in ſuch a Term Concernente Occupation clauſorum przd', but path no Title in 
not ſet foꝛth that the Perlon ſuing had any Title, which (it was che Diſtur- 
ſaid) ought to have ban ſhewn; as ik a Man makes a Leale foꝛ ber, good 
Pears, and covenants foꝛ quiet Enjoyment, in an action bꝛought after Ver- 
by the Leſſee upon that Covenant, it muſt be ſhewn that there dict. 
— a lawful Title in the Perſon who diſturbed, oz elle the Aion 24 Eliz, 
oi 5 TTY „ LON 
But this being after a Uerdiz, and the Plaintiff ſetting fozth 315; . 
in his Declaration, that the Diſturber recovered per Judicium Cu- Vaugh. 12, 
rix, the Court now were all of Opinion that Judgment chould 77 
be given fo? the Plaintiff, 9 r 
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Payment 
to the 
Marſhal 
no Diſ- 
charge to 
the Plain- 
tiff at 
whoſe Suit 
the Defen- 
dant was 
in Execu- 
tion. 


I. Jones 97. 
2 Lev. 203. 


Taylor werſu us Baker. Þ Foil Regis : 


Y E Caſe was; viz. A Man being in Execution, doth adu/ 

ally pay the Money to the Marſhal, fo2 which he was im⸗ 
pꝛiſoned, and thereupon was diſcharged; and whether he ſhould 
pay = again to the Plaintiff upon a ſecond aprons * the 

(on. b 


3 argued, that he could not pay it aga n; he ſaid, This 
Caſe was never avjudged, and therefoze- could pꝛaduce no Au⸗ 
thozity in Point to warrant his Opinion, but Parallel Taſes there 
were many. 

As if the Sheriff take Goods in Execution by vertue of a 
Fieri Facias, whether he ſells them o2 not, pet being taken from 
the Party againſt whom the Execution was ſued, he ſhall plead 
that Taking in Diſcharge of himſelf, and ſhall not be liable to a 
ſecond Execution, though the Sheriff hath not returned the 
TUrit; and the Reaſon is, becauſe the Defendant cannot avoid 
the Execution, and he would therekoꝛe be in a very bad Condition 


ik he was to be charged the ſecond Time. 


| reive his Money: 


And if the Sheviff ſhould die after the Goods are taken in Exe⸗ 
cution, his Executoꝛs are liable to the Plaintiff to ſatisfie the 
Debt, fo2 they have paid pro quo, and 'tis in Nature of a Con- 
trait raiſed by Law, 

By the loꝛds ot᷑ the Capias ad Satisfaciend' it doth appear, that 
the Deſign of that Writ is to enkoꝛce the Payment of the Debt 
by the Jmpaiſonment of the Defendant : The Sheriff thereupon 
returns, that he hath taken the Body, and that the Dekendant 
hath pa:d the Money to him, fo2 which Reaſon he diſcharged him; 
and fo2 this Return he was amerced, not becauſe he diſcharged 
the Party, but becauſe he had not bzought the Money into the 
Court; fo2 the Law never intended that a Man ſhould be kept 
in Paiſon after he had paid the Debt. 

Jn this Caſe the Defendant can have no Remedy to recover 
it again of the Marſhal, becauſe it was not a bare Papment 
to him, but to pay it over again to the Plaintiff, and likewiſe 
in Conſideration that he chould be diſcharged from his Impzilon⸗ 


ment 

Tf it ſhould be objeited by the Warſhal, that the Plaintiff hath 
an Action of Eſcape againſt him, and likewiſe by the Plaintiff, 
that he did not make the Conte his Steward 02 Bailiff to re⸗ 


Anſw, 


*. 
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i habe The Gaoler is made his Bailiff to keep the Party in 
Execution; and it would be very hard, that when the Paiſoner 
will lay down his Boney in diſcharge of the Debt, that the 
'Gaoler thould not have full Power to diſcharge him. 

Ik he hau come in Michaelmas-Term-after the long Uacation, 
und inkoꝛmed the Court that he had offered to pay the Execution- 
to the Marſhal, and that he would not take it, and that 
the Plaintiff could not be found, the Court woulp have made a 


Rule to help him. 


BY Hole, contra. If the admin had ben gan to the She⸗ 
riff 02 Barthal, yet tis not pleadable to the ſecond Execution, 
becaule tis Matter in Fact. * 
That which hath been objeted, that the Party wall plead to a 
ſecond Execution, that his Goods were taken by a kozmer Fieri 
FTacias cannot be; fo no ſuch Plea can be good, becauſe by that 
Writ the Sheriff hath expreſs Authozity to levy the Money; 
and the Plea is not Payment to the Sheritf, but that the Money 
was levied by him by 22 of the Ulrit, which ounht to be 


bꝛought into the Court, and an Audita Querela lieg againft the 
Plaintiff, and then the T — is to be bailed, I I Leon, 141. 
Askew ded the Earl of Lincoln. LF 8 


Jooed and Rainsford were of Opinion, That the Dane | 
might have Remedy againſt the Marchal to recover his Money 
again, and that the Payment to him was 1o'Dilcharge to the 
Plaintiff at whoſe Suit he was in Execution: But Juftice 

Wyld ny of another * : Quare. | 


; The Lord Marque of Dorehefter $ ca , *. Communi 


Banco. 


In a Scandalum N Serjennt "Os IR moved to Viſne not 
1 have good Bail, which the Court denied, and fald, That in chang'd in 
ſuch Caſe Bail was not requirable; but notwithſtanding the De- a $canda- 
fendant conſented to put in 50 l. Bail. lum Maz- 
And then upon the uſual Affidavit moved to change the Viſne, „%. 
the Action being laid in London, which was oppoſed by the Ser- 
jeant, who deſired that it might be tried where it was laid; but 
he laid in I this Caſe, that the Viſne could not be changed. 


1. Becauſe 
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1. Betaule the King is a Party to the Suit, for tis tam pro 
Domino Rege quam pro ſeipſo. 
2. The Plaintiff is a Lo of Parliament which is. adjourned 


and will meet, and therefoze it would be inconventent to try the 
Caule in the Country, ſince the Service of the Ring and King- | 
dom doth require his Attendance here; and he ſaid, That upon 
the like Motion in B. R. betwan the Lozd Stamford and Need 
ham, the Court would not change the Vine. 


1 Ven. 363. 


F.lones 192, 


\ cont. 


T.Jones 192. 


North, Chief Juftice, ſaid, Thathe always took it asa current 
Opinion, that in a Scandalum Magnatum the Viſne could not be 
changed; fo2 ſince it was in the Nature of an J nfoznation, it 
being ram quam, twas adviſable whether it was not within the 
Statute of 21: Jac. which doth ren J nenn to as tried 
in their pꝛoper Counties. | 


But Juſtice Atkins inclined, that the Viſac might be 1 ; 
fo2 though by the NMisdom of the Law a Jury of the Neighbour- 
hood are to try the Cauſe, yet in Point of Juſtice the Court may 
change the Vilne; to which it was objected, that then there would 
be no Difference betwarn local and tranſitoꝛy Aqions. 

Actions of Debt and Accompt ſhall be bꝛought in their pꝛaper 
Counties, 6 R. 2. and it was argued, "_ an ene is — 
to bꝛing Actions no where elſe. 


But the Court not agreeing; at {alt the Defendant was wit- 

ling that the Cauſe ſhould be tried in London, if the Plaintiff 

. conſent not to try it befoze the firſt Setting in the next 
erm. 

And as to that Reaſon offered, why the Viſne ſhould not be 
changed, becauſe the Plarntiff was a Low of Parliament, Juſfice 
Atkins ſaid, That that did not ſat.sfie him; it might be a good 
G2ound to move fo2 a Trial at the Bar; to which it was an- 
wered, That in the Caſe of the Earl of Shaftsbury the Court 
would not grant a Trial at the Bar vr ng the Conlent of the 
Defendant. 

The Viſne was not changed. 


Beaver 
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Beaver verſus Lane. 


the Aﬀton, Quod teneat ei conventionem ſecundum formam & 
effectum cujuſdam Indenturz inter Querentem ex una parte & De- 
fendentem ex altera parte confect', and this was foꝛ not repairing 
his Houſe : After Uerdict fo2 the Plaintiff it was moved in Arreſt 
of Judgment, becauſe of this Uariance. 7 
But the Court owered, that the Plaintiff thould have his Judg- 
ment, fo2the Indenture being by Baron and Feme, it was there- 
foze true, that it was by the Baron, and the Action being bzought 


- 


Ovenant made to Baron and Feme, the husband alone bꝛings 


Covenant 
to Baron 
and Feme, 
theBaron 
alone may 
bring the 
Action. 


upon a Covenant concerning his Houſes, and going with them, 


though it be made to him and his TUife, yet he may refuſe quoad 
her, and bꝛing the Action alone: And the Chief Juſtice ſaid, That 
he remembꝛed an Authoaity-in an old Book, That if a Bond be 
given to Baron and Feme, the Hugband ſhall bꝛing the Aﬀton 
alone, which ſhall be looked upon to be his Refuſal as to her. 


Calthorp verſus Phillips. 


Pyæ Queſtion was, in regard a Superſedeas ig not return- Superſedeas 
mult be 
02 1 as urg delivered 
ought not, becauſe the old Sheriff is to kp it fo2 his Indemp⸗ by the old 
| Sheriff to 
But on the other Side it was inſiſted by Serjeant George Strode, the new 


1 able in the Court, whether the old Sheriff is bound to de⸗ 
liver it over to the new One o2 no; and it was urged that it 


nity, and he may have Oc caſion to plead it. 


that it ought to be delivered to the new Sheriff, and that there One. 


was a CUrit in the Regiſter, which pꝛoved it, fol. 295 ; and if it Mod. Rep. 


ſhould be otherwiſe, theſe Jnconveniences would follow: 
I. It would be inconvenient that the Capias againſf the De- 
fendant ſhould be delivered to the new Sheriff, and not the Su- 
perſedeas which was to admit the Charge and not the Diſcharge, 
Weſthy's Caſe, 3 Co. 7 3. And it was the conſtant P2afice not only 
to deliver the Superſedeas, but the very Book in which tis allowed 
and this he ſaid appeared by the Certificates of many Under-She- 
riffs, which he had in his Hand. | 
2. Ik the Sheriff hath an Exigent againſt B. who appears any 
biings a Superſedeas to the old Sheriff, and then a new Sherltk is 
made, if he hath not the Superſedeas he map return him outlawed by 
- Qertue of the Exigent; ſo in the Cale of a Judgment ſet aſide foz 
Fraud oꝛ Pꝛactice, and a AY | and the like in the 


3 


222, 


Caſe 
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| Caſe of an Eſtrepment which is never returned; and it would be 


= cy Aok upon the coming in ok every Sheriff to renew 
this Writ, 3 
As to the Oblefion, That the old Sheriff may have Occaſion to 


plead it: As often as ſuch Occaſion happens, he may hade Recourſe 


to it in the Dffice of the new Sheriſt; and he can have no Title 


to it by the Direſtion of the TUrit, fo2 that is Vicecomiti Berks, 


and not to him by expzels Chaiſtian and Sir name; and of that 
Opinion was all the Court, and Judgment was given arcozwvtng- 


An Action 
will not lie 
againſt a 

Judge for 

what he 

doth judi- 
cally, tho 
erroneoul- 
ly. 
Mod. Rep. 
184. | 


Hamond verſus Howel Recorder of London. 
DAI Impriſonment. The Defendant pleads ſpecially; the 
[' Subſtance of which was, That there was a ion of 
Oyer and Terminer directed to him amongſt others, &c. and that 


befo2ze him and the other Commiſſioners M2. Penn and By, Mead, 


Two Pꝛeachers, were indifed koz being at a Conventicle ; to 
which Jndiment they pleaded Mot-Guilty, and this was to be 
tried by a Jury, whereof the Plaintiff was one; and that after 
the Witneſſes were lwoꝛn and examined in the Cauſe, he and his 
Fellows found the Pꝛiſoners, Penn and Mead, Not-Guilty, where- 
by they were acquitted; & quia the Plaintiff male ſe geſſerit in ac- 


- quitting them both againſt the OireAon of the Court in Bat- 
ter of Law, and againſt plain Evidence, the Defendant and 


the other CoumiMfoners then on the Bench fined the Jury 


40 Marks apiece, and fa: Non-payment committed them to 


Newgate, &c. 


Che Plaintitk replies, de Injuria ſua propria abſque hoc, that he 


and his Fellows acquitted Penn and Mead againft Evidence; 


* Vaugh. 
146. 


1 Roll. Abr. 


4 
ar 


and to this the Defendant demurred. 


Serjeant Goodfellow, who would have argued fo2 the Deten⸗ 
vant, ſaid, That he would not offerto ſpeakto that Point, whe- | 


ther a Judge can fine a Jury fo2 giving a Uerdi# contrary to 


Evidence, ſince the Caſe was ſo lately and ſolemnly reſolved by 
all the Judges of England, in“ Buſhel's Caſe, that he could not 


fine a Jury fo2 ſo doing. 


But admit a Judge cannot finea Jury, yet if he doth, no Action 
will lie againſt him fo2 ſo doing, becauſe tis done as a Judge, 
12 H. 4. 3. 27 Aſſ pl. 12. But the Court told him, That he nod 
not to labour that Point, but deſired to hear the Argument on 
the other Side what could be ſaid fo2 the Plaintiff, "+ 


Serjeant 
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Serjeant Neri argued, that this Action would lie. 

1. It muſt be admitted, that the Jmpziſonment of the Jury was 
- unlawful, and then the Conſequence will be, that all that was done 
at that Time by the Commiſſioners o2 Judges was both againſt 
Magna Charta and other Acts of Parliament, the Petition of Right, 
&c. and therckoꝛe their Proceedings were void, oz at leaſt very 
irregular to impaiſon a Jury-man without Pꝛelentment oꝛ due 
- Proceſs in Law, and conſequently the Party W ſhall have 
an Afton fo? his falſe Impꝛiſonment. 

In 10 Hl. 6. f. 17. In an Action bꝛought fo? falſe Jmpzſſomnent, 
the Defendant juſtifies the Commitment to be foꝛ Suſpicion of 
Felony; but becauſe he did not ſhew the Gꝛound ot luch Sulpicion, 
the Juſfification was not good. 

The Trial of Pennand Mead, and all Incidents thereunto, as 

wearing the Jury, examining of the Mitneſſes, taking of the 
Uerdif, and acquitting the Puſoner, were all within the Com- 
miſſion ; but the fining of the Jury, and the impaiſoning of them 
.fo2 Mon-payment thereof, was not juſtifiable by their Commiſſion, 
and therefoze what was done therein was not as CommiMſoners 
02 Judges. 

Ik this Action will not lie, then the Party has a Wrong done, 
fo2 which he can have no Remedy; fo2 the O2der fo2 paying of the 
Fine was made at the Old-Baily, upon which no TUrit of Erroz 
will lie; and though the Dbjeffton, that no Aﬀion will lie againſt a 
Judge ofRecowd fo2 what he doth quatenus a Judge, be great, the 
Reaſon of which is, becauſe the King himſelf is de ſure to do 
Juſtice to his Subjects, and becauſe he cannot diſtribute it him⸗ 
_ſeſf to all Perſons, he doth therefoze delegate his Power to his 
Judges, and if they misbehave themſelves, the King himſelf ſhall 
call them to Account, and no other Perſon, 12 Co. 24, 25. 

Blut that concerns not this Caſe, becauſe what was done here 
was not warranted by the Commiſſion, and therefo2e the Defen- 
dant did not act as a Judge; and this Difference hath ban taken 
and allowed, That in the Caſe of an Dfficer, if the Court hath 
Jurisdif#ion of the Cauſe, no Action will lie againſt him fo2 doing 
what is contrary to his Duty; but if all the Pꝛoceedings are 

coram non Judice, and ſo void, an Action doth lie, 10 Co. 77. 

So in the Caſe of a Juſtice of the Peace oꝛ Conſtable, where 
he exceeds his particular Jurisdifton ; ſo if a Judge of Niſi Prius 
doth any Thing not warranted by his Commiſſion, tis void, 

And that the Commſſtoners here had no Power to impoſe this 
Fine, he argued from the very Nature of the pꝛetended Offence, 
which was neither a Crime oꝛ in any wiſe puniſhable, becauſe what 
the Plaintiff did was upon his mY ; koꝛ that Reaſon it 1 | 
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Bridgman been adjudged in the Caſe * Agatd and Wild, that an Axion 


would not lie againſt one of the Gꝛand Jury after an Acquittal, 
fo2 pꝛocuring Dne tv be indited koꝛ Bartetry, becauſe he is upon 
his Dath, and it cannot be pꝛelumed that what he did was in 


Malice. 
The Habeas Corpu us gives the Party Liberty, but no Recom- 


pence fo! his Jmplanment, that muſt be by an Adion of falſe 


Curia. 


Impaſonment, if other wile, there would be a faiſure of Juſtice; 
and it might encourage the Judges to at ad Libitum, £clpecially 
fn inkerioꝛ Courts, where Mapoꝛs and Bailiffs might puniſh Ju- 
ries at their Pleaſures, which would not only be a G2:evance to 
the Subject, but a Pyejudice to the King Himſelf, becaute no 
IJ — would appear where they are ſubjet to ſuch arbitrary P20- 
il dings. 

An Acklon on the Cate lies againſt a Juftice of the Peace fo2 
refufing to take an Dath of a Robbery committed, x Leon. 323. 
ulld yet it was objcied that there he was a Judge, Quzrc, Brook 

ä — — 1 117. * . IE ” pꝛaped Judgment fo2 the 
iti o | 


But the whole Court were 'of Opinion, that the-bzinging of 
this Action was a greater Offence than fining of the Plaintiff, and 
committing of him fo2 Mon papment, and that it was a bold 
'Atteinpt both againſt the Government and Juſtice in general. 
The Court at the Old-Baily had Jurisdif#ton ot the Cauſe, and 
might try it, and hid Power to puniſh a Bigdemeanour in the 
Jury; they thought it to be a Misdemeanour in the Jury to ac- 
-quit the Puloners, which in truth was not ſo, and therekoꝛe it was 
an Erro2 in their Judgments, koꝛ which no Acton will lie: How 
often are Judgments given in this Court reverſed in the King's- 
Bench? And becauſe the Judges have ban miſtaken in ſuch Judg- 
ments, mult that needs be againſt Magna Charta, the Petition of 
Right, and the Liberties of the Subjeck? Theſe are mighty (Uozns 
in Sound, put nothing to the Matter. 
There hath not been one Cate put which carries anyReſem- 
*-blanice with this; thoſe of Juſtices of the Peace and Mayo2s of 
Coꝛpozations are weak Inſtances; neither hath any Authozity 
bahn urged of an Aﬀion bought againſt a Judge of :Recow fo2 
doing any Thing quatenus q Judge. 

That Oſtences in Jury⸗men may be puniſhed without Pꝛeſent⸗ 
ment, is no new Doctrine; as it they ſhould either eat oz dink 
bekoꝛe they give their Aerdict, oꝛ koꝛ any Contempt whatloever: 

Wut tis a new Dottrine to ſay, That if a Fine beſet on a Jury man 


0 at. the Old- Baily, he hath no Remedy but to pay it; ko a Certio- 
rari 
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 rari may be bꝛought to remove the Omer by which it was im: 


poſed, and it may be diſcharged ik the Court think fit. 


As to what hath been abjexed concerning the Liberty of the 
Subject, that is abuntantly ſecured by the Law already; a Judge 
cannot impoſe upon à Fury to2 giving their Aerditt contrary to 
Evidence; it he doth any Thing unjuſtly oꝛ coxuptiy, Complaint 

may be made to the King, in whoſe Name Judgments are gi⸗ 
ven, and the Junges are by him delegated to do Juſfice, but if 
there be Erroꝛ in their Judgments, as here, tis void; any 
_ therefoze the Barons of the Exchequer might refufe to iſſue Pꝛo⸗ 
tels upon it, and there needs no Writ of Erroz, foz the berp 


_ Eſfreats will be vacated. 


Though the Defendants here affed erroneouſly, yet the can⸗ 
trary Opinion carried great Colour with it, becauſe it might be 
faconvenient fo2 the Jury to have ſuch Liberty as 
to give what CUervdits they pleaſe ; ſo that though they were 
miſtaken, yet they ated judicially, and fo2 that Reaſon no Action 
will lie againſt the Defendant ; and Judgment was given ac- 


ſuppoſed very 


The Caſe of the Warden of the Heet. 


8 was made by Sorjeant Turner an the Part of the 
Pariſhianers af St. Brides, London, againf the Warden of - 
the Fleet and his Jaiſoners, fo2 that he ſuffered ſeveral of them 
to be without the (Watls of his Puiſon, in Taverns and other 
Maulęs adjoining to the Pꝛſon and fronting Fleer-Ditch, where 
they committed Difazders, and when the Canffable came to 
keepitheJPeace, and to execute a Marrant under the Hand and 
Seal of a Juſtice ot Peace, they came in a tumuitiivus Ban- 
ner, and hindered the. Execution of Juſtice, and nelcued the Df- 
kenders, and often beat the Pfficars, the Wlatygn often letting 
out 20 02 30 of his Pꝛiſoners upon any ſuch Decaſian-to-inflame 


the Diſoder. 


4 


It was pꝛaped therefoze, That this Court, to ſubich the zi 


don of the Flect doth immediately relate, might give dueb Di⸗ 
reſtions to the Warden, that theſe Piſehiefs ta the kuture m 
be pꝛevented, and that the Court (mould declare thoſe pa 


aut ot the Jaſon ta be ſubjett:to the Civil Magiſtrate. 


The Court were all ol Opinion, (but Juſtice Atkins, inho dqubt- Curia 
| ed) that nothing can p2operlp be called the Pꝛziſon of the Fleet, 


which 
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which is not within the TUalls of the Paiſon, and that the Wars 
den cannot pꝛetend an Exemption from the Authozity of the Ct- 
vil Magiſtrate in ſuch Places as are out of the Pziſon Walls, 
though Houſes may be built upon the Land belonging to the 

Fleet; fo? the Preſervation of the King's Peace is moꝛe to be 

. valued than ſuch a-paivate Right. | 


But Juftice Atkyns laid, Jf ſuch Places were within the Li. 
berties of the Fleet, he wauld not give the Civil Magiſtrate a Ju⸗ 

risdiction in Pꝛejudite of the Warden, but thought it might be fit 

koꝛ the Court to conſider .upon what Reaſon it was that the 
Warden of the Fleet applied ſuch Houſes to any other Uſes than 
fo? the Benefit of the P2iſoners ; whereupon the Court appoint- 
ed the Prothonotaries to go thither and give them an Account ot 
the Patter, and they would _e farther Dꝛder in it. ; 


St. Mary Magdalen Beninondlisy Church in Southwark. 


In Scaccario : 


Rate for 12 a Pꝛohibition, it was the Opinion of the whole Court, 
Building a 1 That if a Church be ſo much out of Repair, that tis ne- 
Church beſſaty to pull it down, and that it cannot be otherwiſe repair⸗ 
ſhall be ſer d; that in ſuch Caſe upon a general Marning o2 Notice given 
by the Pa- to the Pariſhioners, much moe ik there be Notice given from 
riſhioners. Houſe to Houſe, the majoꝛ Part of the Pariſhioners then pꝛe⸗ 
Tones 89. Tent, and meeting accowing to ſuch Notice, may make a Rate 
Mod. Rep.” fo2 pulling down of the Church to the G2ound, and building of 
236. it upon the old Foundation, and fo2 making of Uaults where 
they are neceſſary, as they were in this Church, by reaſon of the 
ſpꝛinging Tater ; and though the Rate be higher than the Mo⸗ 
ney paid fo2 doing all this, yet tis good, and the Church-war- 
dens are chargeable fo2 the e they not being able to 
Compute: to a Shilling. | 


A That if any of the Pariſhioners refuſe to pay their P2opoz- 
1 | tion accoding to the Rate, they may be Libelled againſt in the 
| Spiritual Court; and if the Libel alledge the Rate to be pro 
- Reparatione Eccleſiæ generally, though in Striftneſs Eccleſia con⸗ 

taing both the Body and Chancel of the Church; yet by the 
_ Dpinion both of the Court of Common-Pleas and of the Exche- 
quer, it ſhall be intended, that the Rate was only foz the N 


dary of Wmdlſor; Then a Mar bꝛoke out betwen England and a Will. 
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of the Church; but in this Cale it was made appear rleaely, 
that the Rate was only fo2 the Body, and that the Biniſter was 
2 Gas: 


at the Charge of the Chancel. 


And both Courts agr#d, That when a Pꝛohſbitton is moses 
and deſired on purpoſe to ſfop ſo good a Togk as the Band 
a Church, the Court will not compel the Parties ts take 1 

upon the Suggeſtion, when upon Eramination they find ik to 
be falſe, ind: therefoze will not grant à Pzohidftion; fox if the 
Rate be undaly impoſed, the Party Kraeved Hath a Remedy in 
the Spiritual Court, oꝛ may appeal if chere be n Sentente againtt 


—_— 0 
- LI " 
* » 


him. 


OE — 
The Biſhop o2 his Chancelloꝛ cannot ſet a Rate upon a Pa- 
riſh, but it muff be done by⸗ the Pariſhioners theinſelves ; and ſo 
North, Chief Juffice, (aft, That it had ban lately kuled in the 
Common-Pleas.d nn Can nn ” 
Afterwards the Court ok King's. Bench wag moved fo? a 1Prohi- = 
bition in this Cale, and it was denten, lo that in this Cale there 
was the Opinion of all the Thee Courts. This Matter was fo 
much laboured, becauſe Twenty Four Quakers wers repotted to 


be concerned in the Kate, and they were unw.lling to pay to- 1 
' wards the Building of a Chucch n. = x | 


: Paget verſus Voſſius. HER © 


Trial at the Bar in EjeRione Firme, in which the Jury kound Judgment 
La ſpecial Cerdiff : The Cale was, viz. That Dꝛ. Vollius given up- 
the Defendant, being an Alien, and a Subjeck of the States ok on the 
Ho land, falling into Diſgrace there, had his Penſion taken from Conſtru- 
him by publick Authozity : Afterwards he came into England, ion of 
and contraf#ed a great Friendſhip with one Dꝛ. Brown d Pꝛeben⸗ Words in 


Holland, and the King iſſued foth his Pꝛoclamation, detlaring Jones 73. 

the ſaidTUar, and the Hollanders fo be Alien Enemies. Sag 325. 

D. Brown being ſeiſed of the Lands now in Queſtion, being of the * 

Qalue of 2001. per Ann. and upwards, made his Ul in theſe 

TUows in TUriting, Inter alia, viz. Item I give all my Manor of 

S. with all my Freehold and Copyhold Lands, &. to my deat Friend 

Dr. Iſaac /":ſins, during his Exile from his own Native Country; — 

bur if ir pleaſe God to reſtore him co his Country, or take him 
| out 


| Paſch. ; 9 Car. II. in Banco Regis. : 


Ex parte 
Quer. 


* 2 Cro. 62. 
371, 416. 


out of this Life, then I give the came immediately after ſuch Reſto | 


— 


ration, or Death, to Mrs. Abigal Hevenignham for ever. 

A Peace was afterwards concluded betwen England and Hol- 
land, whereby all Jntercourſes of Trade betwan the Two Na- 
tions became lawful ; but Dy. Voſſius was not ſent fo2 over by 
the States, no2 was there any Dffer of Kindneſs to him, but his 
Penſion was diſpoſed of and given to another. 

That the Oofto2 might return into his own Country when he f 
- pleaſed, but that he ſtill continued in England. 

And whether he oꝛ the Leſſo2 of the Plaintiff, Ms. Hevening 
ham, had the better Title, was the Queſton. 
Note, Dꝛ. Voſſius was enabled to take by Gant from the 


Ving. 
Pemberton, Serjeant fo) the Leſſo? of the Plaintiff, argued, 


That the Eſtate limited to the Defendant is determined, which 


depended upon the Conftrufton of this Deviſe. He did agree that 
the Will was obſcure, and the Intent of the Deviſoz muff be 
collefed from the Circumſtances of the Caſe ; and is is a Rule, 
That accowing to the Intent of the Parties a TUill is to be 


interpꝛeted. 


T.is plain then, that the Deviloꝛ never intended the Defen- 
dant an Eſtate fo2 Life abſolutely, becauſe it was to depend upon 


 aLimitation, and the Tows are expreſs to that Purpoſe, koꝛ | 
he deviſes to him during his Exile, &c. 


Now the Queſtion is not ſo much what is the genuine and 


| proper Senſe andSignification of thoſeUWows, as what the Te- 


ſtatoꝛ intended they ſhould ſignifie, 
1. Therefoze the moſt pꝛoper Signification of the Wor Exile, 


is a penal pꝛohibi ting a Perſon from his Native Country; and 
that is ſometimes by Judgment o2 Edi, as in the Caſe of an AX 


of Parliament; and ſometimes tis choſen to eſcape a greater 
Puniſhment, as in Caſes of Abjuration and Tranſpoztation, &c. 
"But he did not think that the Teſtatoꝛ took the low Exile 


in this reſtrained Senſe, koꝛ D2. Voſſius was never fomilly o2 
' ſolemnly Banithed; if that ſhould be the Senſe of the Mo, then 


nothing would paſs to the Dofo2 by this Mill, becauſe the Lt- 
mitation would be void; and like to the Caſe of a Deviſle to a 


married Moman durante Viduitate, and the dies in the Life-time 
ok her Hugband; o2 to a Woman Sole during her Coverture, 02 


of a Devile to A. the Remainder to the right Heirs of B. and a 


A. dies living B. ſo that * could not be his Denn. 


2. 2. The 
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2. Che Mond Exile, in common Parlance, is taken only fo2 Ab- 


lence from ones Native Country; but this is a very impꝛoper 

Signiſication of the Mozd, and nothing but a Catachreſis can 
juſtify it, and therefoze the Teſtatoꝛ could not intend it in this 
Senſe ; tis too looſe and inconſiderable an Interpꝛetation of 
the TUozd fo2 the Judgment of the Court to depend on, unleſs 
there were circumſtantial Poofs, amounting almoſt to a De- 
monſtration that it was thus meant: But it plainly appears by 
the following Wows, this was not the Meaning of the Te⸗ 


ſtato2; fo tis ſaid, If it pleaſe God to reſtore him to his Coun- 


try; which ſhews that there was ſome Pꝛovidence oꝛ other which 
obſfruted his Return thither, and ſo could not barely intend a 
voluntary Abſence ; fo2 if ſo, he might have expꝛeſſed it; viz. 
during his Abſence from his Country, oz till his Return thither, 


oz whilſt he ſhould ſtay in England, and not in ſuch doubtful 


TUo2ds. | | 
3. By the Wow Exile, is meant a Jerſon's lying under the 
Dqſpleaſure of the Government where he was bo2zn, o2 of ſome 
great Perſons who have an Influence upon the Government, 02 
have an Authoaity over him; which makes him think convenient 
(conſidering ſuch Circumſtances) to withdzaw himſelf, and re⸗ 
tire to ſome other Place; and this is a Senſe of the Mozd be- 
tween both the fozmer, and even in the Common Law we are not 


Strangers to the Acceptation of the Mod in that Senſe, There 


is a Caſe omni exceptione major in the Writ of Waſte, which 
is, Fecit vaſtum de domibus, venditionem de boſcis, & exilium de 
hominibus ; tis in the Regiſter, and in the TUrit on the Sta- 
tute of Marlebridge, cap. 24. where by the exilium de hominibus, 
is meant the hard Uſage of Tenants, oꝛ the Menacing of them, 
whereby they flie from their Hahitations, 2 H. 6 x1. 
Cis found in this Cale, that the Defendant was under the 
Diſpleaſure of his Governo2s, the War bꝛoke out; and there- 
foe it might not then be ſafe fo2 him to return; and fo2 that 
Reaſon he might think it ſafe fo2 himlelf to abide here, and this 
Dy, Brown the Teſtatoꝛ might know, which might alſo be the 
Reaſon of making the Ti. „ | 
But now all Ads of Hoſfility are paſt, and ſo the Defendant's 
Receſs is open; and it hath pleaſed God to reffoze the Doo, 
but he is not pleaſed to reſtoꝛe Himſelf, fo2 the Jury find he is 
not returned: Mob ik a Man hath an Eſtate under luch a Limita- 


toin to do a Thing which may be done when it pleaſeth the 


Party; in ſuch Caſe if he neglec o2 refuſe to do the Thing, the 
Citate is determined, 15 H. 7. 1. 


8 It 
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Tf J grant a Pan an Annuity till he be pꝛomoted to a Bene: 
- fice, and J pꝛovide a Pꝛeſentation foꝛ him, and he will not be In⸗ 
ſtituted and Jndufed, the Annuity ceales; ſo ſhall the Eſtate in 
this Caſe, becauſe the Deviſoꝛ ſeems to appoint it ta the Deken⸗ 
dant till he may return. - VVV 


Ex parte , Y:. Holt contra, held, That the Eſtate is not determined, but 
Def. _ a 1 ſill. In his Argument he conſidered theſe 
our ngs. . | | BIT 
1. Whether upon Dr. Voſſius 8 coming into England, (being 
under the. Oiſpleaſure of the Government where he was bo2n) he 
was an Exile? 5 
And he held, that he was an Exile: TUhich Mozd, in Plainnels 
ok Speech, doth not only concern a Perſon pꝛohibited to live in 
his Native Country by AX of State, but one who leaves his 
Country upon other Dccafions. And Calvin the Civilian, in his 
Lexicon, tells us, That an Exile is one qui extra ſolum habitat; 
and in all the Deſcriptions of Exilium, tis divided into voluntary 
and Involuntary. Plutarch and Livy uſe it in the Senſe of a vo- 
luntary leaving of a native Country, where tis ſaid of Petrellus, 
18 in voluntarium profectus eſt Exiliumn. | 
11 Ik a Man leaves his Country upon the Diſpleaſure of the Go- 
vernozs, 92 fearing any Danger of Life, o2 even upon the Loſs 
of his Livelihood, this is little different from involuntary Exile, 
and this is the Caſe of the Defendant ; who, though he is not 
pꝛohibited to continue in ſuch Exile, pet he is diſabled to return; 
and though he is not pun ſhed fo2 ſtaying, yet if he return, he is 
in Danger ok being ſtarved. | „ 
As fo2 the Coſe of Exilium de hominibus, it makes fo2 the De- 
fendant's Purpoſe, foz in the x Inſt. 53. b. tis ſaid, It Tenants be 
impoverithed, that is an Exilium : And have not the States taken 
away the Dofoz's Livelihood, and impoveriſh d him as much as 
they can? Andtherefoze he had good Cauſe toſeck Reliefelſewhere. 
Now the ſame Cauſe continues ſtill, fo2 'tis not found by the 
ſpecial Uerdit that there was any Reconciliation between the 
tates and him, oꝛ that he may have his Penſion again, if he 
ſhould return; but on the contrary, that tis diſpoſed of to another: 
And tis apparent that there was a great Friendſhip between the 
Teſtatoꝛ and the Dekendant, who took Notice of the Cirtum⸗ 
ſtances of Dr. Voſſius's Condition at that Time, which is in 
no Sonꝛt altered from what it was at the Time ol the Baking of 
the Will ; ſo that by the Wow reſtored, nothing elle could be in⸗ 
tended by Dꝛ. Brown, than when his Friend ſhould have the Favour 
of the States, and a comfo2table Subliſtence in his own Country. 
| | | 2 D. 
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2. Dx, Voſſius is not to be conſidered with any Relation to 
the War, becauſe he came into England befoze the War pꝛo⸗ 
claimed; neither doth it appear by the ſpecial Uerdi# that he was 
any wiſe concerned in it: If a Subjet of England go into 
Holland, and a Mat b2eak out, tis no Reftraint sf bis Perfott 
ik he = = ative in it, fo2 he may return as he hath Oppoztu⸗ 
nity ſo to do. | 3 
3. Admitting D2. Voſſius to be concerned in the Mat, yet 
the Peace enſuing can be no Reſtitution of him to his Country, 
that only extinguiches the Hoffility between the Two Mations, 
and doth not reſfoze the Ooffoz, who during the Mar adheted to 
the King of England, ant fo was a Rebel to the States; and fo: 
that Reaſon a Peace thall not extend to pardon him. 
4. Admitting the Dockoz to be no Exile, then the Limitation 
in the Mill is vold, and a vold Limitation is like a void Condi⸗ 
tion, and then the Eſtate is obſolute in him; if it had been a 
Condition pzecedent, as a Devile to him in caſe he was not an 
Exile, that had pꝛevented the veſting of the Eſtate ; but if the 
ſubſequent Limitation be impoſſible, they muſt thew on the other 
Side that the Eſtate is determined. . + 


Rainsford Chief Juſtice was clear of Opinion, that the Eftate 
doth continue in the Defendant by this Limitatton, until the 
Circumſtances of his Caſe, (as to the Favour of the States, 
and the Offer of his Penſion, oz ſome competent May of Livelt- 
hood) differ from what they did at the Time of the Baking of the 
LWUill ; and it doth not appear that there was any Alteration of 
his Condition, noꝛ any Erpettatfon of aPenſron from the States 
now, moꝛe than he had at that Time. ” 


Whereupon in Michaelmas· Term following, Judgment was 
given fo2 the Defendant Voſſius by the Opinion of the whole Court 
of King's-Bench. „ . | 


Strangford verſus Green. 


12 an Action on the Caſe fo2 Non ⸗perfoꝛmance of an Award; Award 
the Defendant having, in Behalf of himſelf and his Partner, chat all 
pcfcrred all Differences and Controverſies between the Plaintiff Suirs ſhall 
and them to Arbitratozs, and pꝛomiſed to perkoꝛm their Award; ceaſe a- 
which was, That all Suits which are pꝛolecuted by the Plain- mounts to 
tiff againſt the Defendant ſhall ceaſe, and that he ſhall pap the a Releaſe. 
Plaintiff ſo much, &c. And fo2 Non-payment this Ackion was 
Gg 2 i brought 
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2 Cro. 639, 
663. 


bꝛought upon this ſpecial Declaration, to which the Defendant 5 
did demur. 


1. Betaule the Submittion 1 was only of Matters concerning 
the Partnerſhip, and the Award was, That all Suits thall ceale. 
2. It was of all Matters between the Plaintiff and the Part⸗ 


ner, and the Award 1s, That all Suits proſecuted againſt the De- 


fendant only ſhall ceaſe, 
3. The Award is not mutual ; fo2 the Defendant is to pay 


- Yoney, but the Plaintiff is to give no Releaſe, tis only ſaid | 


that all Suits ſhall ceaſe. 
5. The other * is not made a party to the Sub 


miſlion.. 


2 Cro. 663. 


Blit theſe Exceptions were not allowed ; fo2 no Difference 
ſhall be intended but what concerned the Platntiff and the Deken⸗ 
dant, as the Defendant was concerned with his Partner in Trade 


only, unleſs the contrary did appear ; and if any ſuch were, thep 


ſhould be ſhewn on the other Side. | 
And it ſhall be intended likewiſe that all Suits ſhall ceaſe only 


between the Plaintiff and the Dekendant, and that was an Award 


on both Sides; fo2 the awarding that all Suits ſhall ceaſe hath 
the Effet of a Releaſe, and the Submiſſion and Award may be 
pleaded in Diſcharge as well as aReleaſe; and likewiſe the De- 


kendant may undertake koꝛ his Partner, and having engaged foz 
him, and pꝛomiled that he ſhould perkoꝛm the Award on his Part, 
(notw. thſtanding the Partner is not bound ſo to do) yet if he 

refuſe, 'tis a Breach of the Defendant's P2omiſe, and ſo the 


Plaintiff had Judgment upon the firſt Argument. 


Sir John Shaw againſt a Burgeſs of Colcheſter. 


DJ S was upon aTryal at the Bar, wherein the Caſe was 
this, viz. The Plaintiff was a Serjeant at Law, and Re- 


coꝛder of Colcheſter, and the Defendants reſolving to turn him 


out, p2ocured Articles of Misdemeanour to be dzawn againſt him, 


and then all who had Liberty to vote, pꝛoceeded to vote foꝛ and 


againſt him, and a Poll was granted to decide the Controverſy, 


it not appearing upon the Utew which had the Majozity of Uotes ; 


but befo2e the Plaintiff had taken all the Names, and whilſt he 
was taking off the Poll, the Defendants took away the Paper, 
and would not ſuffer him to p2oceed the Jury gave him 300 l. 
Damages. | 


Trotter 
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928 was the Cale of my Low Hollis upon a Trial at the Ejectment 
Bar in the Exchequer in an Ejectione firmæ, wherein the will not lie 
Cale was this: Viz. for a For- 
The Low Hollis was ſeiſed of the Yano? of Aldenham in the feicure, 
County of Hartford in Fee, and the Lands in Queſtion were where the 
held of the ſaid Loꝛd by Copy of Court- -Roll, and are Parcel of Tenant re- 
the afozeſaty Manoꝛ. ' fuſed to 
That the Defendant was admitted Tenant, and a Fine of $1. pay a Fine 
impoſed upon him fo2 ſuch Admittance, payable at Thꝛee diſtin# being 
Payments ; that the 31. was perſonally demanded of him by the doubtful. 
Loꝛd's Steward, and he refuſed Payment; whereupon the Low 
enters and ſeiſes the Eſtate fo2 a Foxfeiture, which he would not 
have inſiſted on, but that the Obſtinacy of the Defendant made 
it neceſſaryfo2 him to aſſert his Title and Right. | 
Mz. Walker, the Low Hollis his Steward, being \ſwom, gave 
Evidence, that a Fine of 81. was ſet upon the Defendant when 
he was admitted, and that the Lands to which he was admitted 
were uſually let fo2 7 1. per Annum, ſo that the Fine was but a 
little moꝛe than a Year's Ualue : That he himſelf demanded the 
81. of the Defendant, being a Seafaring-man, who refuſed to pay 
it. That he knew the Defendant to be theſame Perſon who was 
admitted to this Copyhold :- That the Demand was made at the 
Steward's Chamber in Staple· Inn, and becauſe it was payable at 
Theee ſeveral Days, he then demanded of him only 2 1. r3 s. 4d. 
as a Third Part of the 8 |. and that he did enter upon the 25th 
Day of November laſt, foz Non-payment of the ſaid 2 1. 13 8. 4d. 


The Council fo2 the Defendant inſiſted, That the Steward 
ought to pꝛoduce an Authoaity in Writing given to him by the Lo2d, 
to make this Demand and Entry upon Refuſal, fo2 the LEN 8 
owning it afterwards wili not make a Foxfeiture.. 


Ex parte 
Def. 


But the Court held clearly, that there was no Meed of an er- Curia. 
pꝛels Authozity in TUriting, and that it was not neceſſary foꝛ the 
Steward to make a Pzecept fo2 the Seizure, but that it was ne- 

ceſſary that the Demand ſhould be perſonal. 
The Reaſon why the Defendant refuſed,to pay this Fine was, 


becauſehe ſaid that by aDecree and Survey made of this Mano2 


in the Refgn of Queen Elizabeth the Fine to be paid fo2 this 
Copphold was ſettled, and it was but z l. and no moze, | 
| e 5 And 


DP 
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And Sir Francis Winnington, Solicito? General, ſaid foꝛ the De⸗ 
kendant, that the Caſe was very pexal on his Side, but that he 
would make it clear that there was no Colour fo2 the bꝛing eng 
of this Action either as to the Matter o2 the Foꝛm. 
be laid, That the Banoz of Aldenham had not been long in 
this noble Low, he came in as Purchaſer oꝛ a Moztgagee under 
the Family of the Harvies whole Inheritance it was anciently; 
- and there has been ſome Doubt whilſt it was in their Poſfleſſion 
what Fines were cuſtomary to be paid upon Oclcents and Altena- 
tions; but that is now ſettled, and the Dekendant was in the 
Cale of a Deſcent, fo2 which the Fine is not to be arbitrary at 
the Mill of the Lozd; but is reduced to a Certainty in Queen 
Elizaberh's Reign by Conſent and Agreement between the Low 
and Tenants ; and that a Survey was then made by Uertue of 
a Commiſſton directed to fome Men of Cred.t and Toth in thoſe 
Days, who were impowered to ſet fozth the Quantity of Land, 
and theUalue thereof, which was done accozdingly ; and it was 
then agreed, That a Pear and an halfs Ualuein caſe of a Oeſcent, 
and Two Years Ualue in caſe of an Alienation, ſhould be paid as 
a Fine to the Low, and the Pꝛopoztion of the Ualue was then 
computed by the Commiſſioners, and decreed by the Court of 
Chancery to be binding ta the Lows and Tenants fo2 ever. 
The Dueſtion now ts, How this Year's Galue ſhall be compu⸗ 
ted? The Loꝛd would have it accoꝛding to the impꝛoved Galue; 
the Tenant will pay accoꝛding as it was rated in Queen Elizabeth's 
Time by thoſe Commiſſioners. Mob if this Land had decayed in 
Ualue, the Tenant had ſtill been obliged to pay a Fine accoꝛding to 
the Galuation of that Time; and if lo, it would be very unreaſo- 
nable to make him pay fo2 his Induſtry and Impꝛovement of the 
VL and now it is raiſed in Ualue, becauſe that was done by his La- 
: bour, and at his Expence ; ſo that the Ooubt being what Fine ſhall 
| be paid, an Ejectione firmæ will not lie, becauſe the Matter is 
doubtful, and the Law gives the Tenant Liberty to conteſt it with 
the Loꝛd, and will never let him be under the Peril of a Foxfeiture, 
becauſe he will not comply with the Loꝛd to give up his Right 
without Law, EC. 
But the Loꝛd hath another, and a moꝛe pꝛoper Remedy; fo? he 
may bang an Afton of Debt koꝛ the Fine thus tmpoſed, which will 
try the Right ; and is not ſo penal to the Copyholder, which 
Point was lately reſolved: And that if a Copyholder had a pꝛo⸗ 
bable Cauſe to induce him to believe that he ought not to pay 
»the Fine demanded, (let the Right be as it would) yet no Ejed⸗ 
ment will lie; fo2 it muſt be only in a plain Caſe that the Low. 
can enter fo2 a Foxfeiture. pn: _ Ys 
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Foz no Man koꝛkeits his Eſfate, but by a wilful Default 
in himſelf, ſuch a Foxfeiture as is done and pꝛelumed to be com 
mitted upon his own Knowledge, but Mant of Underffanding. 
cannot be made a wilful Megleck. Tis true, the Decree in 
Chancery made here cannot vary the Law, but it may be Evt- 
dente of the Fact; fo2 prima facie it ſhall be intended that ſuch 
Clalues have been paid Time out of Bind, becauſe the Court 
have ſo decreed; but then when the Fſne was declared to be cer- 
tan, a Doubt did ariſe how the Year's Ualue ſhall be reckoned, 
which has been ſettled alſo by another Detree, and from that 
Time al the reſpeitive Lows of this Yano? have taken Fines 
according to that Ualue which is mentioned in the Survey, and 
this Low himſelf hath taken Fines inPurſuance of the ſame, fo 
that 'tis clear the Fine cannot be Arbitrary; but be it ſo o2 not, 
'tis not material to this Purpoſe, becauſe the Tenant hath a 
good and colourable G2ound to inſiſt upon the Decree and Sur⸗ 
vey, and conſequently there is no wilful Fozkeiture. = 


The Loꝛd Chief Baron agreed, That if it be a Doubt, and the 
Tenant gives a pzobable Reaſon to make it appear that no moꝛe is 
due than what he is ready to pay, tis no Foꝛkeiture; but the Law 
in general pꝛelumes that the Fine is incertain, if the contrary 
is not ſhewed. Mow if the Tenant's Doubt did ariſe upon the 
Equitableneſs of the Fine, in ſuch Caſe if he refuſe to pay, *tis 
a Foxfeiture ; but here it was, whether it ſhall be paid accozding to 
the computed oꝛ imp2oved Ualue, and therefoze he inclined that 
the Action would not lie. 
The Exemplification of the Decree was offered to be read, 
which being oppoſed, Serjeant Maynard inkoꝛmed the Court, that 
nothing was moze uſual than to read a Sentence in the Eccle- 
ſiaſtical Court, oꝛ a Decree in Chancery, as Evidence of the Fat: 
It being allowed to be read, the Council fo2 the Defendant took 
Notice, that the Commiſion was therein mentioned which was 
returned into Chancery, and burned when the Six Clerks Office 
was on Fire, in the Year 1618. But a Duplicate thereof 
was p2oduced, which the Defendant had from the Heir of the 
Harveys, and ſo the Survey was p2ayed to be read; which was 
oppoſed by Sir William Jones, fo2 he ſaid that it was no Du⸗ 
plicate, the Commiſſioners Mames being all wꝛitten with one 
Hand, and no Pꝛoof being made that it was a true Copy of 
that which was returned: He likewiſe obſerved upon the reading 
of the Decree, that it was an Evidence fo? the Plaintiff, becauſe 
fl there had been a ſettled Rule fo2 Payment of the Fines, there 
had been no Occaſion to ſeek Relief in Equity, and that there 


was 
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- accowdingly done, 


was no Reaſon that the Defendant ſhould come into a Court of 


Law to p2ove ſuch Settlement hy a Decree in Chancery, fog it 
there be ſuch a Decree his Remedy is p2oper there; beſides, the 


Decree it ſelf only mentions the Year's Aalue, which was to be 


ſettled by the Commiſſioners, and which he ſaid was never done, 


do that the Decree which appointed the Commiſſion was not com- 
| — and therekoꝛe being but Executozy, is of no Foꝛce even in 
Equity. | | | 


The Court were doubtful in the Matter, and Baron Thurland 


aid, That na Action of Debt would lie fo2 this Fine, becauſe it 
was neither upon the Contract, noꝛ as ex quaſi contractu: But 


as to that, Serjeant Maynard anſwered, That many Reſolutions 
had been made in his Time ok Caſes, wherein the old Books were 


Upon the Whole, the Court thought this to be a pꝛoper Caſe 
fo2 Equity, and ſo directed a Juroꝛ to be withdzawn, which was 
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the Lands in the jPariſhes Hould pals; and whether they ſhould Pariſh is 
02 not, was the Queſfion, ne no oo» 2+, © named, 
as | d BY they make 
Common Recovery. the Lands which lie in the ſaid Pariſhes- bur one 


Name ſhall paſs, becauſe the G2zant of every Man ſhall be taken in the Pa- 

ſtrongeſt againſt himſelf, Owen Rep. 6. © -  riſh do 
So where Part of the Lands lie in B. and the Gꝛant is of all paſs. 

the Lands in D. all the Lands in the Pariſh of D. chall paſg, Mod. Rep. 

becauſe in that Cale the Pariſh ſhall be intended; and if the . 0p 


WELD. Sc 


3 e's 4 
* 


K 


ah * —_ +: - * we . 
r 5 * N NN a 1 1 7 1 
* bk S 2 e e 8 22 ** 
" 1 = * 7 FS YG * * * 2 
. .. 


. SS . ISS = 3% 
THEO, RT CEE . 


4 


* 


. 
1 
. E 
1 . 
8 


$ 
4 
2 


"IRE 
01 
5 
2 
- $3 
* 
"ai 
""Y 
. bo 
po, — 
* " 
. 
 % 
* N 
= 2 by 
©, 2a 
7 * 
* 
=> 
* * 4 
3 4 
of — + 
* Pg 1 
„ 
"A 8 
f 3 0 J 
+, BW 
XY 
TY bo 1 
IS : 
2 
pu 
= « 
* 13 
- *, = 
12 
— x8 4 
. 
* 4 
9 
3 
* 
l 
— 7 8 
* 
* p 
TY 
" 
2 
"oF 
_ 
i : 


3 
. 
a 


* 8 F 7 
r * TY" VS. of 8 n 
2225 in 2 nt Sp: Ce es © br ne a ee. © he * 


* 2 3 * 2 
oe Eee e eee 
. 


. 1 5 
— 2 Haw 
5 nib I 
: I: 
r WIEN ID wo 3Y me ob be 


41 


« 


N 


Ang 

9s 
* 
e 


e 


S 


* 
_ 


„ 
bs. 1 * 4 * 
KA: 


2 RY 1 


234 


Inn. 29 Car Il in Communi Banco. 


4 
* 
— 


poſtes, Baker Law be thus in a Grant a fortiori in the Caſe of a Common Re- 


and — 


dcoverp, which is the Common Aſſurance of the Land. 


2. The Uerdi# hath found that the Defendant had no Lands | 


in the Utils of Rippon and Kirkby, and the Court will not in⸗ 


tend that he had any there, ik not found? ſo that nothing paſſes 


by the Recovery. if the Lands in the Pariſhes do not paſs, which 
is contrary to the Intention of the Parties, and to the Rules 


of Law in the like Caſes; fo2 ff a Man devileth all his Lands 
in Dale, and hath both Freehold and Lealehold there, by this 


Devile the Freehold only paſſes, but i no Freehold the Leaſcs 


hall paſs, Cro. Car. 293. So adjudged in the Cale of Roſe and 


\  Bartler, fo2 otherwiſe: the Will would be vod. 


5 Roll. Rep. 


21, 27, 293. 
Ob. 6. 
2 Cro. 263. 


Antea. 


3. The Pariſh and Ui! thatl be both intended to ſuppoꝛt a 


{2 8 Trial already had; as where a Venire facias ought to iſſue from 
the Pariſh of Dale, and it was awarded from Dale generally, 


tis well enough, x Roll. Rep. 27. A fortiori te ſupport a Com: 
mon Recovery, which. has always been favourably interpꝛeted, 
and vet a new Trial will help in the one Cale, but a Wan can⸗ 
not command a new Recovery when he will; and therekoꝛe the 
Judges uſually give Judgments to ſuppozt and maintain Com- 
mon Recoveries, that the Jnheritances of the SubjeX might be 


preſerved; fo? if there be Tenant in Tail, the Reverſion in Fee, 
02 if Baron and Feme ſuffer a Recovery, this fs a Bar of the 


Reverdon, and the Dower, and pet the intended Recompence 
could not go to either, Pl. Com. LE: 2 Roll. Bp 67. 5 Co Dor- 


mers Cale, 


4. The Jury have. found that the Intention of the Parties 
was to pals the Lands in the Pariſhes, which Intention ſhall 


be Equivalent to the Wows omitted: And fo2 that there is a 


notable Caſe in 2 Roll. Rep. f. 245. where the Intent of the Par⸗ 
ties ſaved an Exrtinguiſhment of a Rent. The Cale was, A. 


makes a Leaſe fo2 Years, rendzing Rent, and then grants the 


\ Reverſion fo2 40 Pears to B. and C. which he afterwards con- 


veyed to them and their Heirs by Bargain and Sale, and cove- 


nanted to levy a Fine accowdingly, to make them Tenants to 


the Præcipe, to ſuffer a Common Recovery to another Uſe; the 
Bargain, Fine, and Becoverp were all executed, and it was ad- 


judged that they made all but one Conveyance, and that the Re⸗ 


verſion was not deſtroyed, and by conlequence the Rent not ertin- 


guiſhed; fo2 though the Bargatinoꝛ might intend to deſtroy the 


their fozmer Right is laved which 


Beverſion, by making this Gzant to them and their Heirs, vet the 


Baͤrgainees could never have ſuch Intention, and theugh they 
were now ſeiſed to another Ale, yet by the Statute of dll, 
h they hed to their proper Ute: 

| NT - 


» * * * 8 2 


in Communi Banco. 


35 Trin. 29 Car. II. 


235 


aͤnd their Intention being only to make a Tenant to the Præcipe, 
the Statute ſhall be ſo conſtrued that the Intent of the Parties 
ſhall ſtand. | _ = 
F. The Lands in⸗the Pariſhes paſs, becauſe the Deed and 
Common Recovery make but one Conveyance and Aſſurance in 
the Law; and therekoꝛe as a Conſtruction is not to be made up- 
on part, but upon the whole Deed, ſo not upon the Deed o2 
Recovery alone, but upon both together, 2 Co. 75. Loꝛd Crom- 
well's Cale. | — 
6. Tis the Agreement of the Parties which governs Fines 
and Recoveries, and Lands ſhall paſs by ſuch J2ames as are 
agreed between them, though fuch Names are not pꝛoper; and 
therefoze a Fine of a Lieu conus is good, though neither (ill o2 
Partſh is named therein, Poph. 22. x Cro. 270, 276, 693. 2 Cro, 


i'Anderſ'93] 


Antea. 


574. ey 5 | | 
So if a Fine be levied of a Commoti of Paſture in Dale, tis Cro. Car: 


good, though Dale be neither Uill o2 Hamlet, o2 Lieu conus out 
of a Uill, 2 Roll. Abr. f. 19. So in Sir George Symonds his 


75 
Winch. 122. 
Sid. 190,191. 


Caſe, Lands as Parcel of a Yano2 were adjudged to paſs, aca. 


though in truth they were uſed with the Hano2 but Two Pears; 
and the Reaſon of all theſe Caſes is, becauſe it was the Agree⸗ 
ment of the Parties that they ſhould paſs, | 
Object. If it be objefed, That all theſe Authozities are in 
Caſes of Fines, but the Caſe at Bar is in a Common Reco- 
very, which makes a great Otfference: = 
Anſw. The Pꝛoceedings in both ate amicable, and not adver⸗ 
Cary, and therekoꝛe as to this purpoſe there is no difference be⸗ 
tween them; and fo2 an Authozity in the Point, the Caſe of Le- 


ver and Hoſier was cited, which was adjudged in this Court, 


Trin. 27 Car. 2. here the Queſtion was, whether upon a Com- 
mon Recovery ſuffered of Lands in the Town of Sale oz the Lt- 
berty thereof, Lands lying in Dale, being a diſtin Uill, in the 


Pariſh of Sale ſhould pats o2 not; and after divers Arguments 


tt was allowed to be well enough, being in the Caſe of a Com- 
mon Recovery: And ſo was the Caſe, Paſch. 16 Car. 2. in B. R. 
Jn a Special Uerdi# the Caſe was, That Sir Thomas Thinn 
being ſeiſed of the Mano2 of Buckland in Tail, and of Twenty 
Acres of Land, called and known by a particular Name, which 
Twenty Acres of Land were in Ed. the 6th's Time reputed Par⸗ 
cel of the ſald Wanoz, and always uſed with it; ſold the ſain 
Mano? and all the Lands reputed Parcel thereof, with the Ap⸗ 
purtenances, of which he did ſuffer a Common Recovery ; and 
it was adjudged upon great Conſideration, that though the Re- 
covery did not mention the 8 Acres particularly, pet = — 
| | ; 2, oc 


Antea. 


Sid. 19 
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Antea, Lever 


and Hoſier. 


Dock the Entail thereof, becauſe the Jndenture which leads the | 
Ales of the Recovery was of the Lands reputed Parcel there. 


of, oz enjoyed with it, and that the Shoztneſs in the Recovery ' 


was well ſupplicd by the Deed; in which Caſe the Court were 


guided by the Reſolution in Sir George Symond's Cafe. Vide 


6 Co. Sir Moyle Finch's Caſe. 
The Authozities againſt this Opinion are Two: 


levied of Lands in Street; it was adjudged that the Lands in 
Walton did not paſs by this Fine. | 


1. That of Stock ver ſus Fox, Cro Jac. 120. There were Tivo | 
Uills, Walton and Street in the Pariſh of Street, and a Fine was 


But there is another Repozt of this very Caſe, by my Low 
Chief Juſtice Rolls in his Abr. tit. Grants 54. where tis ſaid, If 


there be in the County of Somerſer the Uill of Street, and the 


Uill of waltham within the Pariſh of Street, and a Man being 


ſeiled of Lands in the Ulll of Street, and of other Lands in the 


Util of Walcham, all within the Parich of Street; and he bar⸗ 


gains and ſells all his Lands in Street, and having covenant- 


ed to ievy a Fine, doth accowingly levy it of Lands in Street, 
and doth not mention either in the Indenture o2 in the Fine 
any Lands in Waltham, the Lands lping there hall not paſs; 
from which Repozt there may be a fair Jnference made, That it 


was the Lvw Rolls his Opinion, That ff Waltham had been na- | 


med in the Indenture, though not in the Fine, the Lands would 


have paſſed; and in this Tale the Pariſhes are named in the 


Indenture of Bargain and Sale; but beſides, in that Caſe the 


Party had Lands both in Street and Waltham, and ſo the Con- 


the Parithes do not paſs. 


Antea. 


Ex parte 
Quer. 


2. The other Caſe is that of Baker and Johnſon in Hutton 1065. 


But this Caſe is quite different from that, becauſe there was 
neither Gil oꝛ Pariſh named in the Indenture; but here the In⸗ 


denture was right, fo2 the Lands are mentioned therein to lie 
in the Parithes, Kc. And fo2 theſe Reaſons, Judgment was 


pꝛayed fo2 the Defendant. 


This Caſe was afterwards argued in Michaelmas-Term fol- 
lowing, by Serjeant Pemberton and Maynard fo2 the Plaintiff; 


who ſaid, . | 
That the Government of this Nation was Eccleſiaſtical and 
Civil; the Eccleſiaſtical runs by Pariſhes , and the Civil by 


. veyances were not in vain, as they muſt be here if the Lands in 


\ 


Aills; That a Pariſh is conſtituted by the Eccleſiaſtical Power, 


and may be altered by the King and Owdinary of the Place; that 


the Parſon was Superintendent of the Jari, and the Conſta⸗ 


ble of the Uill, which was alſo conffituted by the Civil Aon pl 
N | , --- UE; --- 


1 
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ſtrate; and from hence ft is, that in real Actions which are ad 
verſary, Lands ought not to be demanded as lying in a Partth, 


but within a Uill, that being the Place known to the Civil Jn- 


risdicton; and if a Treſpaſs which is local be laid at Dale ge- 
nerally, there being both the Pariſh and Utll of Dale, the P2oof 


ok the Treſpaſs done in the Pariſh is not good, foz it muſt be 


at the Uill. TT, 

They agreed, That in conveying of Lands a Fine oꝛ Com- 
mon Recovery of Lands in a Pariſh oꝛ Lieu conus was good, 
2 Cro. 574. But if there be both a Uill and a Pariſh of the ſame 
Name, and ſeverally bounded; if the Gül be only named with- 
out the Pariſh, nothing doth paſs but what is in the Uill, be- 
cauſe where a Place is alledged in Pleading it muſt be of a Gill, 
Moor 710. 2 Cro. 121. 3 | 
And this was the ancient way of demanding Lands in a Pra- 
cipe quod reddat, becauſe of the Notoꝛiety of Utils from whence 
Viſnes do ariſe; and becauſe the Uill is moꝛe particular and of 
more Certainty than a Partſh, and therefoze tis requiſite that 
the Demandant ſhould be very particular in his Demand, that 
the Tenant may know how to make his Defence, and the She- 
riff of what to deliver Poſſeſſion. 

Beſides, a Gill is moze Ancient than a Pariſh, and Lands 
have been demanded within them Time out of Mind, ſo that the 
Demand (when tis doubtful of what tis made) ſhall be ſuppo- 
ſed of that which is moſt Ancient; and ſuch Conſtruckion is moſf 
confomnable to the like Caſes, fo2 Addicio probat Minoritatem: 

And therefoze if Father and Son are both of one Mame, and 
Mention is made of one without an Addition of Junior, the Law 
intends the Father; ſo the Gill being moze ancient than the 
Pariſh, that ſhall be intended if the Pariſh is not named. 

In 2 Anderſon 124. Hartwel, Rode and Aſhen, were ſeveral 
Uills in the Pariſh of Rode the King granted all his Tythes 
in Rode and Aſhen in tenura Richardi Wake, and at the time of 

the Gꝛant the Tythes of Hartwel were in the Tenure of Wake; 
it was adjudged in the King's: Bench that the Tythes in Hartwell 
did paſs, but that Judgment was reverſed in the Exchequer- 
Chamber, becauſe Rode could not be * intended a Pariſh and ſo 
to tompꝛehend Harcwel, but muſt be intended a Uill diffinit from 
a Pariſh, and ſo the Tythes of Hatwel being alſo a Will, could 
not paſs by the Gꝛant of them in Rode; this alſo was the Opi⸗ 

nion of Popham, Owen 60. But Gawdy and Fenner were of 
another Opinion. 5 „ 

As to the finding of the Jury, that doth not help if the Re- 
covery be not full, fo2 they may expound, but they cannot en- 


large 


I Int. 125. 
b. 


* In a Pre- 
cipe it mult 
be intended 
a Vill if a 
Pariſh be 
not named, 
becauſe Vills 
are known 
at the Com- 
mon Law, 
but not Pa- 
riſhes, thoſe 
were con(t- 
tuted by the 
Council of 
Lyons, but 
tis otherwiſe 
in Grants. 
Owen 61. 
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large each other; In a 8 nient compriſe in the Recom, © 

and not what is compaiſed in the Deed, is the Plea. Things up- 

on a Recozd are open to the Uiew of all People; but a Deep 

is a Pocket-Recozd, and the Perſons whom it concerneth can- 
not come at the Sight of it: So Fines are open and to be ſeen 
_.byall, and are to be pꝛoclaimed, but accozding to this Jnterpze- 

tation Deeds ſhould be alſo pꝛoclaimed. 

And there is a manifeſt Difference between Things contained 
in a Fine, and in a Deed; koꝛ a Fine ot a Tenement is not good, 
but a Deed of a Tenement is well enough, but will not help 
the Fine; and therefoze Men ſhould not go out of the Rules of 
the Law to help a Miſtake: Foz which Kealons they pzayen 


Judgment fo2 the Plaintiff, 


But the whole Court were of Opinion that the Lands in the 
Pariſhes did well paſs; fo2 as Fines and Kecoveries did grow 
in uſe, and are now become Common Aflurances, they are to be 
favoured in the Law: And it hath been a Rule, -That even in 
doubtful Things, Conſtrutions ſhall be made to ſunpoꝛt a Deed 
if poſſible, Ut res magis valeat quam pereat, Co. Lit. 1 
By Rippon generally the Gill ſhall be intended, but ſtabitur 
præſumptio donec proberur in contrarium, ant that is pꝛobed by 
| the Deed which ſhews where the Lands lie, 
Indenture Both the Indenture and Recovery being one Conveyance, 
by an In- muſt be expounded lo that every Part may ſtand; beſides, tis 
fant to de- apparent by the Jntent of the Parties (which the Jury have alſo 
clare Uſes found) that the Lands in the Pariſhes ſhould paſs, 
of a line In the Cale of Brock and Spencer a Treſpaſs was laid in 
or Recove- Hurſly, and it was not ſain whether Gill o2 Pariſh; the Defen- 
dant pleaded that the Lands were held of the Manoꝛ of Marden 


ry, make 

| Ea one in the Pariſh of Hurſly, &c. and the Venire facias was de Vici- 
Convey- neto only, and not de Vicineto Parochiæ Hurſly, and it was ad- 
ance, judged good, fo2 the Kill and the Parich ſhall be underſtood to 


otherwiſe be the lame. 
he might And as to this JPurpoſe they were all of Dpinion, That there 


avoid it as Was no Difference between a Fine and Recovery: Tis true, the 
he may a Law oziginally took notice of a Gill only, becauſe the Oiviſton 
Deed by of a County into Pariſhes was of Eccleſiaſtical Diſtribution ; 
Infancy. but now by P2oceſs of Time that Diſtinition is taken notice of 
Hob. f. 6. in Civil Affairs, and the Law hath great regard to the Uſage 
2 Cro.676. and Patrice of the People, the Law it ſelf being nothing elſe 
but common Uſage, with which it complies, and alters with the 
Erigency of Affairs. Jt was but lately that the Curſitozs would 


put the * Pariſh into a Ulrit; t0? if a Note was delivered 
to 


— 
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to them: of Lands in the Parithzof. Dale, they uſed. always. to 
make it of Lands in Dale, till the Court odered them to do 
otherwiſe; ſo that though the Common Uſage was la foxnerly, 
tis now otherwiſe, and the Reaſon. of Things changing, the 
Things themlelves alſo change. 

And if this Recovery-ſhould-not-be conffrued to paſs the 
Lands, the Intention of the Parties would fafl; tis true, there 
is no Authozity erpzeſs in the Point to guide this Judgment, 
noꝛ is there any againſt it; but ik luch ould be, the Opinion 
ok the Court is not to be bound againſt apparent Right; and 
tis koꝛ the Honour ot the Law that Men ſhould enjoy their Bar⸗ 
gains accowing as they intended; ey bg DNS 5 8 
mas rs: W 7555 Deen 5 


1 5 Goff e Elkin. 5 


Tor Conditions of a Bond was, That if the Plaintife Gal 3 
5 ſeal to the Dekendant a good and ſufficient Conveyance tive Plea 
in the Law ok his Lands in Jamaica, with uſual Covenants in where it 
luch manner as by the Defendant's Council ſhall be adviſed; ought to 
then if the Defendant ſhould thereupon pay unto the Plaintiff be particu 
ſuch a Sum ok Boney, Kc. the Conditton ſhould” be void: In lar, where 
Dobt bꝛought upon this Bonk,” the Dekendant "(after Oper of not 
the Condition) pleads, chat 992. Wade a Councelloꝛ at Lam, 

did adviſe a Deed ok Bargam and Sale krom the Plaintiff to 
the Dekendant with the ulunl Covenants, ok alt his Lands in 
Jamaica, and tendzed the Conveyance to the Plaintiff, who re⸗ 
fuſed to ſeal the lame, and lo would diſcharge Himſelf of the 
Condition, 85 W WTR RE to be 5 Pal aa * Allrance 
made. a 
c wh Plea the intif i vemurred dy Serjcan Georg 

ro wo 5 
I. Becauſe the Dekendant bath not thewed the Conveyance, 

and an affirmative Plea ought to be particular, and not ſo ge- 

neral as this; koz to plead generally quod exoneravit ig not 

good, but it muſt be ſhewed how; and ſo it was adjudged in the 


Cale of * Horſeman and Obbins, here the Condition was to in⸗ 2 Cro. 164. | 


dempniky Lands from the yearly Rent of 201. during the De- 352 36 53s 


_ miſe; the Defennant pleaded quod a tempore confectionis ſcripti $93, © BE ag 
obligatorii hucuſque exoneravit, Kc. 0 upon n as here, 2 Ro, N. 
> AT. 
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2. The Matter of the Condition conſiſts both of Law. and 


Faf, and both ought to be ſet out; the p2eparing of the Deed 
is Hatter ok Fact, and the Reaſonableneſs and Ualidity there⸗ 
ok is Matter of Law, and therefoze they ought to be ſet fozth 

that the Court may judge thereof. © e 


* Hob. 107. 


In 22 E. 4. 40. The Condition of a Bond was, That the 


Defendant ſhould: ſhew the Plaintiff a ſufficient Diſcharge of an 


Annuity, who pleaded that he tendered a good and ſufficient Oil⸗ 


charge in general without letting it fozth; it was not good. 


3. The Plea is, That the Jndenture had the uſual Cove⸗ 


 hants, but doth not let them fozth, and fo2 that Caule dis allo 
too general. WL 5 l 


In 26 H. 8. 1. The Condition was foꝛ the Per koꝛmance of Co- 
venants; one whereok was, That he ſhould make tuch an Eſtate 
to the Plaintiff as his Council ſhould adviſe: The Dekendant 
pleaded, That he did make fuch Conveyance as the Council of 
the Plaintiff did adviſe, and the Plea was held ill and too ge- 


neral, becauſe he chewed not the Nature of the Conveyance, 
and yet Perfoumance was pleaded accoming to the Covenant, 


But notwithſtanding theſe Exceptions, the whole Court were 
of Opinion that this Plea was good; fo2 if the Ocfendant hay 
ſet fo?th the whole Deed verbatim, yet becauſe the Lands are in 
Jamaica, and the Covenants axe intended ſuch as are uſual 
there, the Court cannot judge of them, but they muſt be tried 
by the r,, Rs 5 

He hath ſet fo2th that the Conveyance was by a Deed of Bar⸗ 


gain and Sale, which is well enough; and ſo it had been if by 


Verdi® Tet upon the Statute of 29 Eliz. cap. 4. by the Sheriff fo 


cures the 
miſ-recital 
of the 
Time of 
the Seſſion 
of Parlia- 


ment. 
3 Keb. 742, 
813. 


Gant, becauſe the Lands lying in Jamaica pa!s by Gꝛant, and 
no Livery and Seilin is neceſſary; ik any Covenants were un⸗ 
reaſonable and not uſial, they are to be ſhewed on the other 
Side: And ſo Judgment was given fo2 the Dekendant. 


Spring verſus Eve. 


his Fees fo2 ſerving of an Execution: After UMerdick foz 
the Plaintiff, it was moved in an Arreſt of Judgment by Ser- 
jeant. Pemberton, becauſe: the Time of holding the Parliament 
was miſ-recited, being miſtaken in both the Statute-Books of 
Poulton und Keble as it appeared by the Parliament-Koll, where⸗ 
upon Judgment was ſfayed till this Term; and the Court had 
Copies out of the Rolls of the Time when the Parliament was 
: dei, 


— 9— 
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held, and they were all clear of Opinion, that the Time was mil⸗ 
taken in the Declaration, and ſo are all the Pꝛecedents; fox 
the Plaintiff here declared, that this Statute was made at a 
Seſſion of Parliament by Pꝛozogation held at Weltminſter, 
15 Febr. 29 Eliz. and there continued till the Diſſolution of the 
ſame ; whereas in truth the Parliament began 29 Octob and not 
on the 15th of February; fo2 it was adjourned from that Time 
to the x 5th of February, and then continued till it was diffolved, 
My Low Coke in his 4rh Inſtitutes, fol. 7. takes Notice of this 
Miſtake in the pzinted Books, 


0 
e ＋ . AS 7 as * 
— "I bod ow ow ", N * 8 49 nds - 


But the Court were all of Opinion, That though it was miſ Curia. 
taken and ought to have ben otherwiſe, yet being after * Uerdi# * Dyer 95. 
tis well enough, and the rather becauſe this is a particular Ack Yelv. 127. 


of Parliament, and ſo they are not bound to take Notice of it; 
und therekoze ik it be miſtaken, the Defendant ought to have 
pleaded Nul tiel Record; but ſince he hath admitted it by Plead⸗ 
ing, they will intend that there is ſuch a Statute as the Plain⸗ 
tiff hath alledged, and they could not judicially take Notice of 
the contrary. : | 


The Serjeant perceiving the Opinion ok the Court, deſired 
Time to ſpeak to it, being a new Point; and told the Court, that 
they ought to take Notice of the Commencement of puvate Acts, 
which the whole Court denied. 


And the Chief Juſtice ſaid, That they were not bound to tale 
Notice of the Commencement of a general Ac, fo2 the Court 
was only to expound it; and though this had not ben in the 
Caſe of a particular Ad (where tis clear the Dekendant ought ts 
plead Nul ricl Record) yet being after Uerdit 'tis well enough, 
becauſe the Party took na Benefit of it upon the Demurrer, and 
becauſe of the Multiplicity of Pꝛecedents which run that way. 

So in the Cale upon the Statute of Tythes, though it be 
miſtaken, yet it hath often ban held good; as ik an Aﬀton be 
brought upon that Statute fo2 not ſetting out of Tythes, decla⸗ 
ring Quod cum Quarto die Novembris Anno Secundo Edw. 6. Jt 
was enacked, & c. and the Parliament began 1 Ed. 6. and was con- 
tinued by Pꝛoꝛogation until 4 Novembris, yet this hath often 
ban held good, and Multitudo errantium tollit peccatum. 


„ And 


"—_ 
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pl. 9. Br. Abr. 
tit. Parl. 87. 
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And though in this Cale the Parliament was * but 
in that upon the Statute of Ed. 6. it was pꝛoꝛuogued, yet the Chief 


Juſtice ſaid, That as to this Purpoſe there was but little Oitte⸗ 


rence betweenan Avjournment anda J2020gation ; foꝛ an Adjourn- 
ment is pꝛoperly where the Houſe adjourn themſelves, and a 


Prorogation is when the King adjourns them, 


But Juſtice Atkins doubted, whether the CourtZought not to 


take Notice of the Commencement of a general Ac, and could 


have wiſhed that there had ban no ſuch Reſolutton as there was 


in the Caſe of Partridge and Strange in Pl. Commentaries ; fo2 that 
he was ſatisfied with the Argument of Serjeant Morgan in that 
Cale, who argued againſt that Judgment, and held, That he who 
vouched a Recoꝛd, and varies either in the Pear oꝛ Term, hath kalen 


ot his Recoꝛd: But ſince there had ben ſo many Authoꝛities ſince 
in Confirmation of that Caſe, he would ſay nothing againſt tt. . 

But he held, that there was a manifeſt Difference betwan an 
Adjournment and a Pꝛozogation; fo2 an Adjournment makes a 


Seſſion continue, but after a Pꝛoꝛogation all muſt begin de No: 


4 Inft. 7. 


Servant 


ſhall not 
be charg'd 
in I rover 
for taking 
Goods by 
the Com- 
mand of 


his Maſter. 


vo; and that an Adjournment is not always madeby tzemſelves, 
fo2 the Chancelloꝛ hath adjourned the Houle of Pars ex mandato 
Domini Regis; and Queen Elizabeth adjourned the Houſe of Com: | 


mons by Commiſſion under * Great Seal. 


FS 


 Mires verſus Solebay. 


2 a Special Uervit in ter and Converſion, the Caſe was 
- "$48 '- a 

H. being poſſeſſed of ſeveral Sheep, ſells them in a Market to 
Alſton, but did not deliver them to the Uendece, and afterwards 
in that very Market they diſcharge each other of this Contra, 
and a new Agreement was made between them, which was, That 
Alſton ſhould dzive the Sheep home and depaſture them till ſuch 
a Time, and that during that Time H. would pay him ſo much 
every .CUeek fo2 their Paſture ; and ik at the end of that T:me 
(then agreed between them) Alſton would pay H. ſo much foꝛ his 
_— > "My Paice then allo agreed an), that then Alſton ſhould 

et 

"Before the Time was expired H. ſells the Sheep to the Plain- 
tiff Mires, and afterwards Alſton ſells them to one Marwood, who 
bꝛought a Replevin againſt the Plaintiff fo2 taking of the Sheep; 
and the Dflicers, — with Solebay the Defendant Se was 

ervant 
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1 


them. 


Servant to Fa did by his Over, and in Aſſiſtance of the 
Officers, dzive the Sheep to Marwood's' Gꝛounds, where they _ 


The Plaintiff demands the Sheep of Solebay, and upon his Re- 


fuſal to deliver them, bꝛings this Action againſt the Servant; and 
whether it would lie oꝛ not, was the Queſtion. 
It was urged at the Bar, that the Aﬀion would not lie a- 


gainſt the Defendant, becauſe he had not the Poſſeſſion. of the 
Goods at the Time of the Action bꝛought; koꝛ he pꝛelently put them 


into his Maſter's Gꝛound: And it was laid, if A. find Goods, and 
S. takes them away befoze the Action bꝛought, Trovet will not lie 
againſt A. but tis otherwiſe ik he ſell them. 

JIn this Caſe it would have been a Bꝛeach of CTruſt in the 
Servant, to have delivered the Goods belonging to his Maſter to 
another: *Tis true, ik there be a Converſion, though the Pol⸗ 
ſeſſion be removed befoze the Aﬀton bzought, yet wy Ation will 
lie, but that is becauſe ot the Converſion. 

Many Caſes were put where the Servant is tot liable to an 
Action foꝛ a Thing done by the Command ot his Maſter; and where 
a Bailiff, who is but a Servant to the Sheriff, ſhall not be 
charged in a falſe Return made by his Maſter, Cro. Eliz. 181. 
So if a Smith's Man pick an Hozſe, the Acton lies againſt on 
Matter, and not againſt the Servant. 


The Court, befo2e they delivered any Judgment in this Caſe, 


Pemiled theſe Two Things: viz. 


I. That tis neceſſary in Trover to pꝛove a Pꝛaperty in the 


Plaintiff, and a Trover and Converſion in the Defendant : And 
tit was laid by Juſtice Atkins, but denied by the Chief Juſtice) That 
though Goods are ſold in a Market, pet the Pꝛoperty ts 5 
changed till the Delivery; koꝛ which he cited Keilway 59, 77. 
But the Court held clearly in this Cale, that the firſt Sale to 
Alſton was defeated by the Agreement of the Parties afterwatds ; 


I Roll. Abr, 
94, 95» : 


fo2 when a Bargain is made, and all the Parties conſent to dif- 


ſolve it, and other Conditions are p2opoſed, the new Agra ment 
deftroys the foꝛmer Bargain. And the Chief Juſtice ſaid, That 


if an Hoꝛſe was bought in a Market, fo2 which the Genda is 


to pay 10 l. if the ready Money be not paid the Pꝛoperty is not 
altered, but the Party may ſell him to another. 

2. This new Agreement to have the Sheep, if Alſton would 
pay ſuch a Sum of Money at a future Day, will not amount 

_ toa Sale, and the new Pꝛoperty is changed, and conſequently 

the Sale by H. to the Plaintiff befoze the Day is "_ and lo 

__ Properte of the Sheep is 175 him. * : 

Bu 
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* Wyne and 
Rider, All- 
tea. 


But by the Opinion of the whole Court the Acion would not 


lie againſt the Defendant. | 


1. The Defendant could be guilty of no Converſion, unleſs 


the dziving the Cattle by vertue of the Replevin would make 


him guilty ; but at that Time the Sh&p were in Cuſtodia Legis; 
and the Law did then p2eſerve them ſo that no Pꝛoperty can be 
changed, and if fo, then there could be no Converſion. 
2. The Action will not lie againſt the Servant, fo2 it being in 
Obedience to his Maſter's Command, though he had no Title, 


pet he ſhall be excuſed: And this Rule Juſtice Scoggs ſain 
would extend to all Caſes where the Maſter's Coinmand was 


not to do an apparent Wrong ; fo2 if the Maſter's Caſe de- 
pended upon a Title, be it true o2 not, tis enough to ercuſe 
the Setvant; fo2 otherwiſe it would be a miſchievous Thing, if 
the Setvant upon all Occaſions muſt be ſatisfied with his Ma⸗ 
ſter's Title and Right befoze he obey his Commands; and tis 
very requiſite that he ſhould be ſatisfied if an Action ſhould lie 
againſt him fo2 what he doth in Obedience to his Maſter: 2=ut 
it was ſaid, the Servant cannot plead the Command of his 
Yaſter in Bar of a Treſpaſs; and it was likewiſe ſaid, That 
in this Caſe the duving of the Cattle by the Servant to the 


- Oxounds of his Maſter, oz a Stranger's helping to dꝛive them 
without being requeſfed, is juffifiable. | | 


3. Becaule what wag done by the Defendant was done in Exe- 
cution of the P2ocefs of the Law, and he might as weil juſtifie 
as the Officer ; foꝛ if he fozbid the Oefendant to have afliſted him, 
yet his aſſiſting him afterwards would not have made him guilty, 
becauſe done in Execution of the Law. | | 

4. Becauſe tis not found that the Servant did convert the 
Sheep to his own Ade; fo2 the ſpecial Uerdi# only finds the DOe⸗ 


mand and the Refuſal, which is no Converſion ; and though tis 


an Evidence of it to a Jury, pet tis not Matter upon which the 
Court can give Judgment of a Converſion, 10 Co. 57. 


Lid therefoze the Jury ſhould have found the Converſion as 
well as the Demand and Refuſal, like the Caſe in 2 Roll. Abr. 
693. In an Afiſe of Rent-Seck, upon Nul tort pleaded, the Jury 


found a Demand and Refuſal, & fic diſkiſivit; it was held to be 

no good Uerdift, fo2 the Demand onght to have ban found on 

the Land, and ſhall not be ſo intended unleſs found. ; 
The Plaintiff here hath ſet fo2th in his Declaration a Requeſt 


to deliver; then a Refuſal and Converſion too, which ſhews that 
they ought to be found, becauſe diffinf Things; and the finding 
of the Demand and Refuſal was only a Pꝛelumptive, not a Con- 


cluſive | 
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cluſive I ꝛoot᷑ of the Converſion; and if the Jury themſelves know 


that there was no Converſion, yet the Plaintiff hath failed in 


his Action; as if a Trover be bꝛought fo2 cutting Tras and 


carrying of them away, and the Jury know, that though the De- 
kendant cut them down, yet they ſtill lay in the Plaintif's Cloſe, 
this is no Converſion. | 
And though it hath ben ſtrongly inſiſted at the Bar, that the 
Court ſhall intend a Converſion, unleſs the contrary appeared, 
and are to direct a Jury to find the Demand and Refuſal to be a 
- Converſion, and the Opinion of Dodridge and Croke, in 1 Roll. 
Rep. 60. was much relted on, where Adams recovered againſt 
Lewis 40 l. in the Court of Exon, and Thꝛee Buts of Sack 
were taken in Execution, and the Plaintiff depoſited 22 1. in the 
Pands of the Defendant to pꝛevent the Sale of the Sack, which 


was to be a Pledge to return it upon Requeſt, if the Defen- 


dant was not paid befoze the next Court Day; the Jury found 
the Debt was not paid, and that no Requeſt was made to re⸗ 
turn the Sack, but that the Plaintiff requeſfep the Dekendant 
to return the Money: Yet it was held by thoſe Two Juſtices, 
that the Law would ſupply the Pꝛoof of a * Converſion though 
ft was not found, fo2 it ſhall be pzeſumed that the Money was 
denied to the Plaintiff, and that the Defendant might uſe it him- 
ſelf; and becauſe no other Pꝛoot could be made, that very De- 
mal ſhall be a Converſion in Law; ſo a Denial of a Rent-Seck 
after Demand is a Diſſeiſin, much moze in perſonal Ackiong 
where the Subſtance is found, tis well enough, 1 Inſt. 282. a. 


But the Court ſaid, That notwithſtanding this Authozity, 
they would not intend a Converſion, unleſs the Jury had found 
it, eſpectally in this Cale, becauſe they ought to have found it 
to make the Servant liable, oz if the Converſion was to the 
Uſe of his Baſter, there is no Colour foz this Action tobe bꝛaught 
| — the Defendant, but it ought to be bought againſt the 

Walter, | 

CUhereupon a Ve. fa. de Novo was prayed to help the Jnſuf- 
ciency of the Uerdif, the Converſion not being found ; but the 
Court ſaſd, it was to no Purpoſe to grant a new Trial, unleſs 
the Plaintiff had a new Caſe; and fo Judgment was given fo? 


Bill 


* Bulftr.353. 
Cro. Eliz. 
495- 

Goldſ. 152. 
Moor 4.60. 
Stiles 361. 
mY Com. 92 
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Bill ele. Nicholl. | 
Varizace|-] N an Aion tnought: in the Court of W the Defen- 


between ß dant pleaded another Ackion depending againſt him fo2 the ſame 


theRecord Matter in the Common-Pleas, and upon nul tiel Record replied 
pleaded by the Plaintiff, a Day was given to bzing'in the Reco, and 


and the When it was bzought in, it appeared that there was a Uartance 


Record it between the Recoꝛd in the Common-Pleas, as mentioned in the 
ſell. Defendant's Plea, and the Necoꝛd it ſelf; fo2 the Oefendant in 
his Plea had alledged one Gerrard to be Attomey inſtead of Gar- 
diner, who was Attomey upon Recoꝛd; and whether this was a 
Feailure o2 not of the Recozd, was the Queſtton. 
It was ſaid on the Defendant's Side, That it was ſuch a Aa⸗ 
riance, that it made it quite another Action; and on the JIlatn- * 
tiff 8 Side it was ſaid, That an immaterial Uariance will not : - 
pꝛejudice where the Subſtance 18 _— 7 H. 4: . Bro. Failure, | 
pl. 2. 15. Curia adviſare vult. 5 | 


Foreſt qui tam, Oc. verſus Wire... ©; 


Action EBC upan the Statute of 5 Eliz. cap. 4. fo2 uſing the Trade 
lies in the ok a Silk- Weaver in London, not having been an Appzen- 
Courts at tice Seven Pears ; the Action was bought in this Court, and 
Weſtmia. laid in London, and tried by Niſi prius, and: a Gerdi fo2 the 


eter, upon Defendant; and now the Plaintiff to pꝛevent the Payment of 


Ze ee Coſts, moved by Mz, Ward againſt his own Action, and ſaid, 
of ; Eliz. That it will not lie upon this Statute in any of the Courts of | 


but not an Weſtminſter ; fo? 'tis not only to be laid (as here) in the p2oper 
Informa- County, but tis to be bzought befoze the Juſtices in their Sel⸗ 
tion. ſions, and this is by koꝛce of the Statute made 31 Eliz. cap. 4. 


3 Cro. 316. and 21 Jac. cap. 4. which enats, That all Informations upon 
Penal Statutes muſt be brought before the Juſtices of the Peace, in 
the County where Fact was committed. : 


2 Cro 178. But the Court were clear of * Opinion, That the Adtion may 
n 55 be bzought in any of the Courts of Weſtminſter, who have a con- 
y the Opt- curring Jurisdiftion with the 8 and ſo they ſaid it bath 


nion of 


Rolls, Cro. been often reſolved, 


Gar. 112. 


Attorney 


LO "5 
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Attorney-General verſus Alſton. 


AZ Inquiſition upon an Atcompt ſtated went alt to inquire 
what Lands one Havers had in the Twentieth Pear of this 
King, oꝛ at any Time ſince, he being the Receiver-General in 
the Counties of Norfolk and Huntingdon. - | e 
The Jury found that he was ſeiſed of ſuch Lands, &c. where- 
upon an Extent goes out to ſeiſe them into the King's Hands, 
fo2 Payment of 1100 l. which he owed to the King. FS 
Alſton the Tertenant pleads, That Havers was indebted to him, 
and that he was leiſed of thoſe Lands in 20 Car. 2. which was 
befoze the Debt contraied with him, and that he became a Bank- 


rupt likewiſe befoze he was indebted to the King, and thereupon 


theſe Lands were conveyedto the Defendant by Alignment from 
theCommiſſioners of Bankrupcy fo2 the Debt due to him from 
Havers, abſque hoc that he was ſeiſed of theſe Lands at the 

Time he became indebted to the King. CO 


The Arrorney-General replies, That he was ſeiſed of theſe Lands 
befoze the Commiſſion of Bankrupcy iſlurd, and bekoꝛe he be- 


Where the 


King's Ti- 
tle is not 
prec::denC 
ro that of 
the Terte- 
nant, the 
Langs of 
his el 
ver ſhall 
not be li- 
able by 
theStatute 
of 13 Eliz. - 


came a Bankrupt, and that at the Time of his Seiſin he was 


| Receiver, and accountable fo2 the Receipt to the King, and being 


ſo ſeiſed in the 2oth Pear of this pzeſent King, he was found in | 


Arrear 1100 l. fo2 the Payment whereof he was chargeable by the 
Statute of the 13 Eliz. cap. 4. Which ſubjects all the Lands of a 
Receiver which he hath or ſhall have in him during the Time he re- 
mains accomptable, and ſo pꝛays that the King's Hands may not 
be amoved : To this the Defendant demurred. 5 


And Sawyer fo2 him held, that the Replication was ill both in 
Fomn and Subſtance. „„ F 
1. It doth not appear that the Defendant continued Receiver 
tkrom the Time he was firſt made, as it oughr to be, oz elle that 
he was Receiver during his Life; fo2 ik a Man is Receiver to 
the King, and is not indebted but is clear, and ſells his Land 
and ceaſes to be Receiver, and afterwards is appointed to be 


. Receiver again, and then a Debt is contraffeo with the Ring, 


the koꝛmer Sale is good. 
2. The Replication is a Departure krom the Inquiſition, wh ch 

is the King's Title, fo2 the Lands of which Inquiry was to 

be made, were fuch which Havers had 20 Car. 2. And the De- 
kendant ſhews, that-Havers was not then ſeiſed thereof, but makes 
1 e a goon 
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a good Title to himſelf, by Indenture of Bargain and Sale 
made to him by the Commiſſioners of Bankrupcy, and ſo the 
Attorney-General cannot come again to ſet up a Title pꝛecedent 
to the Defendant, fo2 that is a Departure; tis enough fo2 the 
Defendant that he hath avoided the King's Title, as alledged; 
and though 2. Attorney is not bound to take Iſſue upon the Tra- 
verſe, yet he cannot avoid waving both the Title of the Defen- 


dant and the King, by inſiſting upon a new Patter. 


Ex parte 


Quer. 


pl. Com. 321. 
Dyer. 160. 


ſition the King is limited to a Time, viz. That Inquiry ſhould be 


It was agred, That the King had Two Titles, and might 


either have bzought his Jnguiſition g20unded upon the Debt 


ſtated, oꝛ upon the Statute of the x 3ch of Eliz. upon Havers his 
becoming Receiver; but when he hath determincd his Eleckian, 
by grotnding it upon the Debt ſtated, he cannot afterwards 
have Recourſe to the other Matter, and bing him to be liable 
from the Time of his being Receiver; as if an Jitquiſition goes 
to inquire what Lands the Oebto2 of the King had fuch a Day 
when he entred into a Bond, ik there be an Anſwer given to that, 
My. Attorney cannot afterwards ſetup a pꝛecedent Bond, becauſe 
tis a Departure, and the Statute it ſelf veſts no Eſtate in the 
King, but makes the Receivers Lands liable as if he had entred 
into a Statute Staple. 
The Jnquiſition therefoze ſhould have been grounded upon 
the Statute, and then the Dekendant might have pleaded the 
Af of Indempnity, ok which he might have the Benefit ; but if 
not, he may be let into the Equity of the Statute of the 33 H. 8. 


cap. 39. which gives Liberty to Purchaſers ro have Contribution, 


and to plead ſufficient Matter, if they have any in Diſcharge of the 
Debr. 5 


But on the other Side it was lald, That the Replication was 


good; fo2 if the Sale was after his being Receiver, though 


befoze he became indebted, yet by the Statute of 13 Eliz. the 


Lands are ſubjeck to a Debt contracted afterwards, becauſe it 


hath a Retroſpett to the Time he was firſt Receiver. OS: 
Bythe Common Law, both the Body and Lands of the King's 
Debto2 were liable from the Time he became indebted; but be- 


cauſe ſuch Debto2s oftentimes ſold thoſe Lands which they had 


whilſt they were Dfficers, and lo the King was defeated, there- 
foze was this Statute made to ſupply that Defet of the Common 


Law, by which Statute all the Lands he had atany Time dur- 
ing his Continuance in the Office were made liable. 


And though it may be objecked, that becauſe of this Inqui⸗ 
made 


—— 


£4 


CES 2 1 — n 2 


— — 


Trin. 29 Car. II. in Communi Banco. 


a 
E 


made what Lands Havers had in the z<th Pear of the King, vet it 
was ſaid the Inguiry may be general. | N el 
The Elepir anciently left out the Time, becauſe the Law doth 
determine from what Time the Party doth become liable; / la that 
the Queſffon is about the King's Title, which it it appear to 
- precede that of the Tertenant, then the King's Hands are not to 
be amoved ; and thereupon Judgment was payed fo? hint, Bro. 
Prerogat ive 59. Curia adverſare vult. | 


Barker verſus Keat. Nervs 
„ 3 F 5 tion of a 
I Na Special Acrdiit in Ejectione firme, the Jury made à ſpe- Pepper- 
cial Concluſion by referritig to the Court, Whether there Corgga 
was a good Tenant to the Præcipe o2 not, which was made by goon 
a Buͤrgain and Sale, but no Money paid, noꝛ any Rent reſerved, ſidetation 
but that of a Pepper⸗Cozn, to be paid at the End of Sir Months ro raile an 
upon demand, and the Releaſe and G2ant of the Reverſion there: Uſe ro 

upon was only foz divers good Conſiderations. make a 
The Queſtion was, Ik this Leaſe upon which no Rent was re- Tenant to 
ſer ved, but that of a Pepper-Cozn, be executed by the Statute of thePrecipe. 
Uſes oz not, if it be, chen there is no nad of the Entry of the * Rep. 
Leſſ, fo2 the Statute will put him in ackual Poſſeſſion, any *** 
then the Inheritance by the Releaſe 02 G2ant of the Reverſion Oro. Jac. 604. 
will paſs. — hp FE: . IN | ads 
But if this Leaſe be not within the Statute, becauſe'no Uſe eg. 12 b. 
can be raiſed fo2 want of a Conſideration, then it muſf be a Con ; 
veyance at the Common Law, and ſo the Leſſee ought. to make Lit. Sect. 455. 
an actual Entry, as was always uſual befoze the making of the O. Lit. 46. 5 


Statute: | 


Scerjeant Waller and Maynard atgued, that here was no Con⸗ 
ſideratisn to raiſe an Ale, foꝛ the Reſervation of a Pepper⸗Coꝛn, 
18 no Pvofit to the Leſſoz, tis not a real and good Rent; ko: 
ſo ſmall and trivial a Matter is no Conſideration, 'fo2 that which 
muſt be a good Conſideration ought to be Money, oꝛ fome other 
valuable Thing Be | Ex” del I 
Then this Conveyance is not executed by the Statute of 
Ales, and if ſo, tis nat good at the Common Law, it being 
only a Leaſe fo2 Pears, and no Entry, without which there can 
be no Poſſeſſian, and ik not, then there can be no Reverſion upon 
which the Refeaſe may operate, tis only an intereſſè termini, = 
and ſo was the Opinion of my Low Coke ſince ther making of. Co Lit. 270: 
this Statutc. | — | | 
re 8 And 


— 
292 


Trin. 29 Car. II. in Communi Banco. 


x Leon. 194, 


And that no Uſe was raiſes Ire the Caſe of my Low! Pa et 
was cited, to which this was compared; My Loꝛd being ſeiſed 
in F&, covenanted to- ſtand ſeiſed to the Ale of Trentham and 
others, in Conſideration of Payment of his Debts out of the 
Þ:ofits of his own Eſtare ; this was adjudged a void (iſe, be- 
cauſe there was no Conſideration on Trencham's Part to raiſe 
it, the Money appointed to be paid being to be raiſed out of 
the Pꝛolfits of my Loꝛd's Eſtate, . 

The UWlops of the Leaſe are, Demiſe, Grant, <c. which are 
Wozds at the Common Law, Co. Lit. 45. b. and tis not poſſible 


- that a futureExecutozy Conſideration ſhould raiſe a pzeſent Ale, 


koꝛ the Pepper ⸗Coꝛn is not to be paid tis the end of Sir Months; 
and as this Conſideration is Executozy, ſo it is Contingent too, 
fo2 the Leſſoꝛ might have releaſed befoze the Expiration of the 


Six Months. 
Ik the Cale of * Lutwitch and Nauen be objefed, where it was 


reſolved by the Two Chief Juſtices and Chief Baron, That 
upon a Dad of Bargain and Sale of Lands, where the Bar- 
gainee never entred, and the Bargainoꝛ reciting the Leaſe, did 
grant the Reverſion erpeitant upon it; that this was a good 
Ozant of the Reverſion, from which the Poſſeſſion was imme: 
diately divided, and was executed and veſted in the Bargainee, 
by vertue of the Statute of Ales. 
This is no Dbjeftton to the Purpoſe, becauſe. in that Cale 
the Baͤrgainoꝛ was himſelf in actual Poſſeſſion. 
So that if there be no good Tenant to the Peecipe in this 
Cale, though all that join in it are eſtopped to ſay ſo, yet the 
Tenant in Tail who comes in above, is not barred, b H. 5. 9. 


But on the other Side it was ſaid, That the Leſſee was. in 
Poſſeſſion by the Statute, fo2 the Tow Grant being in the 


Leaſe, and the Reſervation being a Pepper-Cozm, that will 


amount to a Bargain and Sale, though it hath not thoſe pꝛecile 


Nlozds in it, 8 Co. 94. 


Pl. Com. b. 


But if it ſhould not, vet another Uſe may be averred than 
what is in this Leaſe, like Bedel's Caſe, 7 Co. 40. b. There a 
Man, in Conſideration of Fatherly Love to his gldeſt Son, did 
covenant to ſtand ſeiſed to the Ale of him in Tail, and after- 
wards to the Uſe of his ſecond Son; there, though the Conſide⸗ 
ration reſpeted his eldeſt Son only in Wozws, pet a Conlide- 
ration which is not repugnant to it may be averred; and though 
an Entry. is not found, yet it ſhall not be intended, ſince the 
Jury baue not found the contrary. 


North 
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North, Chief Juſtice : At firſt when this ſozt of Conveyance 


was uſed, the Leſſee upon the Leaſe-fo2 a Year did always make 


an actual Entry, and then came the Releaſe to convey the Re- 


verſion; but that being found troubleſome, the conſfant Pzatice 


was to make the Leaſe fo2 a Year; by the Deed of Bargain and 
Sale, fo2 the Conſideration of Five Shillings, oꝛ ſome other ſmall 
Sum; and this was held and ts ſo fill to be good without any 

atual Entry, and the Bargainee thereby is capable of a Releaſe, 
(though he cannot bꝛing an Aﬀton of Treſpaſs without Entry) 
_ fo2 when Money is the Conſideration of making the Bargain 

and Sale, tis executed by the Statute of Ales, and ſo the Re- 

leaſe upon it is good; but if the Deed be not executed, tis 


otherwiſe. 


2 Cro. 604, 


But this being to ſuppozt a common Recovery, was to be fa- Ages Addi. 
voured; and therefoze the Court took Sr to conlider till the fo Or- 


nert Term: And then 


The Chief Juſtice ſaid, That if; a real Action be brought 
again A. who ts not Tenant to the Præcipe, and a Recovery 
be had againſt him, the Sheriff can turn him out who is in Pol⸗ 
ſeſſion; but if he who is not in Poſſeſſion comes in by Aoucyer, 
he is eſtopped to ſay afterwards: that he was not Party to the 

Writ, ſo that he who is bound mutt be Tenant 02 Uouchee, 0? 

claim under them. 

Convepances have been altered, not ſo much by the Know: 
ledge of the Learned, as by the Ignozance of unskilful Men in 


their Profeſſion. 
The uiual Conveyance at Common Law, was by Feoffment, 


to which Livery and Setſin were neceſlary, the Poſtefſion being 
given thereby to the Feoffce ; but if there was a Tenant in Pol⸗ 
ſeſſion, and ſo Livery could not be made, then the Reverſion was 
granted, and the particular Tenant always attoꝛned, and upon 
the ſame Reaſon it was that afterwards a Leale and Releaſe was 
held a good Conveyance to paſs: an Eſtate, but at that Time it 
was made no Queſtion but that the Leſſee was to be in actual 
Poſſeſſion befoꝛe the Releale. 
Atkterwards Ales came to be frequent, and Settlements to 
Ales were very common, by Reaſon whereof many Jnconvent- 
encies were introduced; to pzevent which the Statute of the 
27th of H. 8. was made, by which the Uſe was united to the 
Poſceſſton; fo2 befo2e that Statute, Ales were to be executed ac- 
coꝛding to the Rules of Equity, but now they are reduced to the 
Common Law, and are of moꝛe Certainty, and theretoze are to 
be conſtrued artowing to the Rules of Law. 


way 
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Go Ei At the Common Law, when an Eſtate did not paſs by Feoffl. 
70, ment, the Lefſo2 o: Uendo2 made a Leaſe fo2 Years, and the 
Leſſe adually entred, and then the Lefſo2 granted the Reverſion 
to another, and the Lela attomed, and this was good. 
Atkterwards when an Inheritance was to be granted, then allo 
was a Leaſe fo2 Pears uſually made, and the Leſſa entred as be- 
koze, and then the Lefſo2 releaſed to him, and this was good. 
But after the Statute of Uſes, it became an Opinion, That 
 ffa Leaſe fo2 Pears was made upon a valuable Conſideration, a 
Releaſe might operate upon that without an atual Entry of the 
| Lefſie, becauſe the Statute did execute the Leaſe, and raiſed an 
Ale preſently to the Leſſee. Sir trancis Moor, Serjeant at Law, 
was the firſt who p2aitiſed this ay. Tabs 
Nota. 4 But becauſe there were ſome Opinions, that where Convep⸗ 
rꝛnces may enure Two Ways, the Common Law ſhail be pefer- 
red, unleſs it appear that the Party intended it ſhould paſs by 
the Statute ; thereupon the uſual Courſe was to put the Wows 
Bargain and Sale into the Leaſe fo2 a Pear, to bꝛing it within the 
Statute, and to alledge that the Leaſe was made to the Jntent 
and Purpoſe that by the Statute of Utes the Lellee might be 
capable of a Releaſe; but notwithſtanding this, M2. Noy was 
ok the Opinion, That this Conveyance by Leaſe and Releaſe 
could never be maintained without the acual Entry of the Leſſee. 
This Caſe goes tarther than any that ever yet came into 
Judgment, koꝛ Boney is not mentioned here to be the Conſide- 
ration, 02 any Thing which may amount to it, unlelg the Pep⸗ 
per⸗Coꝛn, which he held to be a good Conſideration. 
The Leaſe and Releaſe are but in nature of one Deed, and 
then the Intent of the Parties is apparent that it ſhould paſs 
by the Statute, and eo Inſtanti that the Leaſe is executed, the Re- 
ſervation is in Fo2ce. . 8 
The Cale put by Littleton, in Sed. 459, is put at the Common 
Law, and not upon the Statute; where he ſaith, That if a 
Leaſe be made fo2 Pears, and the Leſſfo2 releaſeth all his Right 
to the Leſſee befoze Entry, ſuch Releaſe is void, becauſe the Leſſee 
had only a Right and not the Poſſeſſion, which my Loꝛd Coke, in 
* Car. his Comment upon it, calls an intereſſe Termini, and that ſuch 
d Releaſe ſhall not enure to enlarge the Eſtate without the Poſſel⸗ 
ſion, which is very true at the Common Law, but not upon the 
Statute of Ales. | 8 


— 
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And therefoze Judgment was given by the whole Court, That Judgment. 


the Wow Grant in the Leaſe will make the Land paſs by way of 
Uſe; that the Reſervation of a Pepper-Com was a good Con- 
ſideration to raiſe an Ale to ſuppoꝛt a Common Recovery; that 
this Leaſe being within the Statute of Uſes, there was no need 
_ of an afual Entry to make the Leſſee capable of the Releaſe ; 
fo2 by vertue of the Statute he ſhall be adjudged to be in afual 
Poſſeſſion, and fo a good Tenant to the Præcipe; and 
was given accowingly in Michaelmas Term following, 


Kendrick ver ſus Bartland. 


ÞE Plaintiff bought an Action on the Caſe fo2 ſtopping Continn an- 
the Mater going to his Mill with a Continuando, &c. do laid af- 
The Oekendant pleads, that the ſtopping was contra Volunta- ter a Nu- 
tem, and that Tali Die, which was between the firſt and the laf {ance aba- 
Dap laid in the Continuando, the JPlaintiff Himſelf had ahated the ted, yer 
 Nuſance, and fo he had no Cauſe of Action. . 
> | | | | | alt be te- 
To this Plea the Plaintiff demurred; and Serjeant Baldwyn, covered 
who argued to maintain the Plea, did not rely upon that Part for what 
of it where the Dekendant ſaith; That the ſtopping of the NMa⸗ was done 
ter was involuntary, becaufe he doing the Thing it could not be before. 
contra Voluntatem ; hut the Queftion would be, whether the Plain⸗ 
tiff had any Cauſe of Atton to recover Damages after the Abate- 
ment of the J2uſance ? And he ſaid, That he had abated it befo2e 
the Adion b2ought, and counted fo: Damages after the Abate- 
ment, koꝛ which he had no Cauſe of Action; and this he had con 
feſſed by his Demurrer. | 


But the Court were of Opinion, that it was not a good lea, 
and took this Difference betwen a Quod permittat, 02 an Aſſize 
fo2 a Nuſance, and an Aﬀtzn on the Cale fo2 the ſame ; fo2 the 
end of a Quod permittat, 02 an Aſſiʒe, was to abate the Mulance, 2 Cro 20% 
but the end of an Acton on the Cale was to recover Damages; 6:3. 
therefoze though the Nuſance was removed, the Plaintiff is in- 
tituled to his Damages that accrued betoꝛe; and tig uſual in | 
Aﬀfons on this Nature, to lay the Concinuando fo? longer Cime + 5/4 ,, 
than the Plaintiff can pꝛove, but he ſhalt have Damages fo2 
what he can pꝛove, and fo here he ſhalt recover the Damages 
which he ſtſkained befoze the Abatement: And thereupon Judg⸗ 
ment was given fo2 the Plaintiff, 


Walwyn 
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Walwyn verſus Awberty and others. 


Iy ches of RNeſpaſs fo2 the taking and carrying away or Four Loads of 
a Rectory | TUheat, and Four Loads of Rye, &c. „ 
ſnall not The Defendants juſtific, fo2 that the Plaintiff is Reito? of the 
be ſeque- Reftozy Impꝛopꝛiate of B. and that the Chancel was out of Repair, 
ſtred for and that the Biſhop of Hereford, utter Monition firſt given to 
Repairs of the Plaintiff, had granted a Sequeſtration of the Tythes of the 
the Chan- Rettoꝛy foꝛ the Repairing of the Chancel ; and that the Defendants 


ro Re, were Church-wardens of the Pariſh; and that the Particulars 
29% -*P- mentioned in the Declaration were Tythes belonging to the 
PD Plaintiffas Refto2 afozeſaid; and that by Uertue of the ſaid Com- 


miſſion they took the ſame fo2 Repairing of the ſaid Chancel, and 
that fo2 thele Tythes ſo taken they had accounted to the Biſhop. 
To this the Plaintiff demurred, + CLE tg gr” 
The Queſtion was, Whether an Impꝛopꝛiate Reffopy be charge- 
able fo2 the Repairs of the Chancel by the Sequeſtration of the 
Tythes by the Biſhop ? And thoſe who argued in the Negative 
fo2 the Plaintiff could not deny, but that Church-Reparations 
did belong to the Eccleſiaſtical Courts, and that as often as Þ?20- 
hibitions have ban p2ayed- to that Jurisdifion, Conſultations 
Have ban as often granted; notwithſtanding in many Caſes 
the Rates fo2 ſuch Reparations have been very unequally im- 
poſed, and the Reaſon is, becauſe thoſe Courts have ozginal Ju⸗ 
risdiffton of the Matter. FT Ss Ng 
| It was admitted alſo, that Pariſhioners are bound to repair 
the Church, and the Ref02 the Chappel, and in this Reſpef of 
their Lands; and therefoze if a Man hath Lands in one Town 
and dwell in another, he ſhall be contributary to the Reparation of 
that Church where the Lands are, and not where he inhabits. 
And that all this was by the common Cuſtom of England long 
befoze the making of the Statute of 3 1 H. 8. cap. 13. by which 
Parſonages were made Lay-Fe's; but then it muſt be under- 
ſtood that this was no real Duty incumbent upon them, but was 
a perſonal Burden koꝛ which every Pariſhioner was chargeable 
pꝛopoztionably to the Quantity of Land which he held in the Pa⸗ 
riſh; in which Cale ik he refuſed to be contributary, the Oꝛdinars 
did never intermeddle with the Poſſellions, but always pꝛocaded 
by Eccleſiaſtical Cenſures, as Excommunication of the Party 
refuſing, which is the pꝛoper Remedy. „„ 
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But in caſe of an Appꝛopuation in the Hands of an Eccleſia- 
ſtical Cozpoꝛation, as Dean and Chapter, &c. there if a Refuſal 
be to contribute to the Repairs, the Odinary may ſequeſter ; and 


the Reaſon is, becauſea Cozpozation cannot be excommunicated, 


The ©D:2inary may alſo ſequeſter in Things of Eccleſtaſtical 


Cognizance, as if the King do not pꝛelent; ſo he may take the 


Pzofits within the Six Months that the Patron hath to pzeſent, 
and apply them to the Paſto2 of the Church by him recommen⸗ 
ed, becauſe the Owinary hath a Pꝛoviſional Superintendency of 
the Church; and there is a neceflity that the Cure ſhould be ſup- 
— until the Patron doth pꝛelent, and this is a kind of Se- 
gqueſtration. + + | 
But in ſome Caſes the Oꝛdinary could not ſequeſter the Pꝛo⸗ 
fits belonging to Spiritual Perſons, though he was lawfully 
entituled to them fo2 a particular Time and Purpoſe: Fo2 by 
the Statute of 13 Eliz. cap. 20. tis enafed, ' That if a Parſon 


make a Leaſe of his Living for a longer Time than he is reſident 


upon it, that ſuch Leaſe ſhall be void, and he ſhall for the ſame 
loſe one Years Profits of his Benefice, to be diſtributed by the Or- 
dinary amongſt the Poor of the Pariſh, | | 
Mow he hath no Remedy to recover the Pears Pꝛoſitg, but in 
the Eccleſiaſtical Court; he could not ſequeſter, and to. give him 
Authoꝛity ſo to do, a Supplemental Statute was made Five Years 
_ afterwards, in the 18ch Pear of the Queen's Reign, cap. 11. by 


which, Power is given him to grant a Sequeſtration; fo that if 


he could not ſequeſter in a Caſe of which he had a Jurisdifton 
by a precedent Statute, a fortiori he cannot in a Caſe exempted 
_ as this is from his Jurisdiction. | | : 
Blur admitting a Sequeſtration might go, then this Inconveni⸗ 
ency would follow, that if other Lands ſhould be ſequeſtred koꝛ 
the ſame Purpoſe, the foxmer Sequeſtration could not be pleaded 
to diſcharge them, becauſe the Intereſt is not bound thereby, no 
moze- than a Sequeſtration. out of Chancery is pleadable to an 
Action of Treſpaſs at the Common Law. TE + 
This Code cannot be diſtinguiſhed from that of Jefferies in 
5 Co. and from what the Civilians teſtified to the Court there, 
' viz. That the Church-wardens and greater part of the Pariſhioners, 
upon a general Warning given, may make a Taxation by Law, but 
the ſame ſhall not charge the Land, but the Perſon in reſpect of 
his Land; ſo that tis he that is chargeable, and may be excom⸗ 
municated incaſe of Refuſal to contribute, but his Lands cannot 
be lequeſtred, becauſe tis not the Buſineſs of the Oꝛdinary to 
- meddle with the Tempoꝛal Poſſeſſions ot Lay⸗men, but to pꝛoceed 
againſt them by Eccleſiaſtical Cenſures; and the rang 


n 
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Lands may be as well tquetren fo2 the Repairs of the Church, 


as the Lands of the Impꝛopꝛziatoꝛ foꝛ the Repairs of the Chap- 
pel; fo2 which Ons it n — a Sequeſtration 2 


Ex parte 


Def. 


*2 Cro. 518. 


Vaugh. 327. 


| not lie. | 


But on the other Side it was faid, That befoze the making of 
the Statute the Refo2 was to repair the Chancel under pain of 


Sequeſtration, which the Oꝛwinary had Power to grant in caſe of 


Refuſal ; and that his Authozity in many Caſes was not abꝛidgen 
by the Statute: The Caſe ot Parry and Banks was cited, where 
in the 24th Pear of H. 8. a Parſonage was appꝛopꝛiated to the 


Deanary of St. Aſaph, and a Uicaridge endowed, which the Bi⸗ 
ſhip diſſolved in the 24th Pear of Queen Elizabeth, and Parry 


pretending, that notwithſtanding this Diffolution it was in the | 
King's Hands by lapſe obtained a Pꝛeſentation; and it was re- 


ſolved that alter the Statute of Diſſolutions, which made Par⸗ 


ſonages Lay-Fas, the Oꝛdinary could not diſſolve the Uicaridge 
where the Parſonage was in a Tempozal Hand, but betrug in 


that Caſe in the Hands of the Dean, he might. 


The Reo? is to repair the Chancel, becauſe of the Pꝛofits of 


the Glebe, which is therefoze Onus reale impoſitum Rebus & Per- 


ſonis; and of that Opinion was Johannes de Arkin, who weote = 


100 Pears befoze Lynwood, wheretn fol. 56 he ſaith, Thar if che 
Chancel was out of Repair, it affected the Glebe. 


And that the Conſtitution ot the Canon Law. is ſuch will not | 


be denied, and if lo Canons being allowed, are by Uſe become 


Jarcel of the Common Law, and are as much the Law of the 
Kingdom as an At of Parliament, koꝛ what is Law doth not 


| Sulcipere Ma 2 aut Minus. 


Several Caſes were put where the =Siſhop doth intermeddie 


with the Pzofits of a Parſonage, as in the Caſe of a Seque- 


ſtration upon a Judgment obtained againſt a Spiritual Perſon, 


where a Fi Fa' is direſted to the Sheriff upon that Judgment; 
"and he returns Clericus beneficiatus non habens Laicum feodum ; 
koꝛ which Reaſon he cannot meddle with the-P2ofits of the Glebe, 
but the Biſhop doth it by a Sequeſtration to him directed. ; 


He maylikewiſe retain fo2 the ſupply of the Cure, and pay only 


| the Reſidue, - which hath bxn omitted on the other Side. 


As the Dd nary might difſolve a Uicaridge endowed where the 


: Parſonage was in the Hands of a Dean, ſo he may ſequeſter an 


Appꝛopꝛiation in any Spiritual Perſon; and there is no Statute 
which exempts an Impꝛopuation krom ſuch a Sequeſtration, be- 
cauſe tis Onus reale at the Common Law; and as the Lay Im⸗ 


Fopelatoz may ſue fo Tythes and receive them as befoze the 


making | 
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making this Statute; tis as reaſonable ſince he hath the ſame 
Advontage, that he ſhould have the ſame Charge, and the rather 
becauſe the ſaving in the Statute of 31 H. 8. cap. 13. doth ffill 
continue the ſame Authozity the Biſhop had before, though the 
Poſſeſſion was thereby given to the King; 
The Woys of which are, viz. Saving to all and evety Perſon, 
Sc. ſuch Right which they might have had as if the Act had not 
been made, which muſt be the Right of the Ozdinarp, und ok no 
other Perſon. 
An Impꝛopuatoꝛ pays'Synodals ard Procutations.as well as 
an Appꝛopꝛiation in the Hands of Ecclefiaffical Perſons, and it 
would be very inconventent ü a Sequeffration ſhould not lie, 


which would quicken them moze than an Excommunication; 


and it was ſaiv, Chat in England thete were above 1000 Appꝛo⸗ 
pꝛiations belonging to Copporations aggregate, as Deans 


Chapters, which could not be ercommunicated; and if the Vie 


chop could not ſequeſter, then there was no Remedy to repait the 
cenvant. ; Fo? which We ae was W Free De: 


But the whole e Ne zutte Atkins, bew, That the 
Lap⸗Impꝛopꝛiation was not to be ſequeſtred fo2 the Repairs: of 
the Chancel : And the Chief Juſtice ſaid, That the Repair of the 


Chancel was an Eccleſiaſfical Cauſe, but that the Reitozy and 


Impꝛopꝛiatoꝛ were Lay, and not to be lequeſtred, as the Poſſemons 


in the Hands of Eccleſiaſtical Cozpozations may, which he did 


aͤgree could not be excommunicated, but the Perſons who made 
up ſuch Coꝛpoꝛation might. 
And as to the Sequeſtration upon a Judgment, it made nothing 
koꝛ the Matter to entitle the Oꝛdinary to a Sequeſtration in this 
Caſe, becauſe what he doth in that is in the Nature ot a Tem⸗ 
pozal Officer; fo2 the Sequeſtration is like the Fieri Facias, and 
being directed to the Biſhop, he is in that Cale (if he may be ſa 
| __ ed) an Eccleſiaſtical Sheriff, and by Uertue thereof may do 
e Sheriff doth in other Caſes, that is, he may ſeiſe Eccle- 
attical Things, and ſell them, as the Sheriff doth Tempozal 
Things unon a Fieri Facias; but tis to be obſerved, that he muſf 
return Fieri feci, and not Sequeſtrari feci upon this CUrit. 
And as to the Saving in the Statute, that doth not alter the 
Caſe; fo2 if any Right be thereby ſaved, 'tfs that of the Par- 
on, fo2 the Pariſhioners have no Right to fit there; indeed the 
Clicar may, becauſe he comes in under the Parſon. 
So that this Caſe is not to be put as at the Common Law, 


but upon the Satire of COR by Uertue whereof the 


Reffozp 
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Judgment. 


Reffozy being in the Hands of a Lay-Perſon is become a Lan- 
Fee, and fo cannot be ſubjeit to a Sequeſtration; it it ould, 
the nert Step would be, that the Biſhop would increaſe Uica- 
ridges as well in the Caſe of an Jmp2opyation as App2opziation, 
—＋ 1 Poſſeeſſions of ſuch as have purchaſed un- 
der the A. „„ : 


But Juſtice Atkins was of a contrary Opinion; he ſaid, That 
it was agreed by all, that an Impꝛopꝛiatoꝛ is chargeable with the 
mans of the Chancel; but the Charge was not perſonal but 
in Regard of the Pzofits of the 1727 1 which are oꝛigi⸗ 
nally the Dehtoꝛ accowing to the firſt Donation. That the pzt- 
mary Rights of 8 are the Perfozmance of Divine Ser- 
vice and the Repairs of the Chancel, and that the ÞP2ofits which 
are over and above muff then go to the Jmp2zopaiatoz, and are 
to be eſteemed then a Lay-Fee ; but that thoſe Duties are the 
firſt Rights, and therefoze mutt be firſt diſcharged, | 

That this Right, this Duty of Repairing, was certain, any 
therefoze ſhall not be taken away by Implication, but by erpzeſs 
Wowds in the At, which if wanting ſhall remain fill, and the 

arties ſhall be compelled to repair. under theſame Penalties ag 


ekoꝛe. 2 


But admitting it ſhould be taken aap, yet the ſaving in the 
At extends to the Right of the Pariſhioners, which is not to ſit 
in the Chancel, but to go thither when the Sacraments are ad⸗ 
miniffrey, of which they are depaived when tis out of Repair; 
no? can they have the Uſe of the Church which p2operly belongs 
to them, becauſe when the Chancel is out of Repair, it not on- 
iy defaces the Church, but makes it in a chozt Time become rul⸗ 


e denied that a Sequeſtration in Chancery cannot be pleaded 
ar a Treſpaſs at the Common Law; fo2 if it be ſaid that 
the Chancery have iſſued ſuch Sequeſtrations, it will be as 
binding as any other Pꝛocels iſſuing accoꝛding to the Rules of 
the Common Law. | . 

And he alſo denied the Cale put by the Chief Juſtice, that the 
Lands of the Pariſhioners might as well be ſequeſtred fo2 the 
Repair of the Church, as thoſe of the Impꝛopꝛiatoꝛ foꝛ Repair of 
the Chancel, becauſe the ÞP2ofits of the Refo2y might oztginal- 
** ſequeſtred, but the Lands of the Pariſhioner could not; and 

the Caſes are quite different. | 
But in Eaſter Term following, Judgment was given again 
the Defendant upon the Point ok Pleading, which the Court 
all agreed to be ill. „ EE 10 
1. £ 
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1. The Detendants ſhould have averred, that the Chancel was = Ven. 35. 
out of Repair. | 
2. That no moze was taken than what was ſufficient fo2 the _ 261. 

Repair thereof =» Go 5 
3. Fo? that the Plaintiff had declared fo2 the taking of ſeveral 
So2ts of Gꝛain; and the Defendant juſtifies the taking but of 
Part, and ſaith nothing of the Reſidue, and lo tis a Diſconti- 
nuance ; and the general Mods, quoad reſiduum transgreſſionis, 
will not helg,, becauſe he goes to Particulars afterwards,” and 
doth not erate all; and thereupon Judgment was given ac- 

coꝛdingly. SE 1 . 


2 
— 


12 


| Edwards verſus Weeks. 


A Sſumpſit. The Plaintiff declared, That the Defendant, in Parol Diſ- 

1 Conſideration that the Plaintiff at his Requeſt had erchan- charge 
ged Poꝛles with him, pzomiſed to pay him 5 l. and he alledged a good be- 
Breach in the Non-perfozmance. | fore 
The Defendant pleads, That the Plaintiff, befoze any Ackion Breach of 
bꝛought, diſcharged him of his Pꝛomiſe: And upon a Demurrer, Promiſe, 
the Queſtion was, TUhether after a B2cach ot a ꝛomiſe, a ]Þa- but not af- 
rol Diſcharge could be good? The Caſe of * Langden and Stokes rerwards. 
was an Authoztty,that fuch a Diſcharge had been good befoze the Mod. Rep. 
Breach : viz. The Defendant p2omiſed to go a Uoyage, the —.— 8 
Beach was alledged in Mon perkozmance; and the Defendant 83 
pleaded, that befoze any Bꝛeach the Plaintiff exoneravit eum; Sid. 293. 
und upon Demurrer it was held good befoze the Bꝛeach. | 
But here was no Time agreed fo? the Payment of this 5 l. 
and therefoze it was due immediately upon Requeſt, and not be- 
ing paid, the Pꝛomiſe is bꝛoken, and the Parol Diſcharge cannot 
be pleaded ; and of that Opinion was all the Court, and Judg- 

ment fo2 the Plaintiff, Niſi, &c. 8 


re. Tf he had pleaded ſuch a Diſcharge befoze any Requeſt 
of Payment, Uhether it. had been godd ? 


LI 2 | Arris 
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Indebitaius 
aſſumpſit 
will lie for 
the Re- 
ceipt of 
the Profits 
of an Of- 
fice, tho 
no Con- 


tract. 


Arris & Arris verſus Stukely. In Scactario. 


JXdebiratus aſſumpſit fo2 200 l. in Money had and received to 
- the Uſe of the Plaintiffs: Upon Non aſlumpſic pleaded, the 
Jury find a Special Uerdit to this Effect; viz. They find that 
King Charles the Second did on the 17th Day of Auguſt, in the 
12th Pear of his Reign, by his Letters Patents u the Gꝛeat 
Seal, grant unto the Dekendant and another the Office of Comp- 
troller of the Cuſtoms at the Pozt of Exceſter, durante bene- 
placito: That the other Perſon died; and that the King after- 
wards by other Letters Patents, bearing Date primo Maii, in the 


21ſt Pear of his Reign, did grant the ſaid Office to the Plain⸗ 


fiffs, which was Two Pears befoze this Aﬀion bzought ; and that 
the Defendant till, and fo2 Seven Pears paſt, had ererciſed the 
ſame upon Pꝛetence of a Right by Survivoꝛſchip, and received the 


dant made any ſuch P2omiſe as in the Oeclaratton, they did not 
know, Et perunt adviſamentum Curiz in præmiſſis; and if upon 
the Matter ſo found the Court ſhall be of Opin on that the De- 


Pꝛofits thereof: But whether upon the ED Matter the Oeken⸗ 


kendant made ſuch Pꝛomile, then they ſay that he did make ſuch 
Pꝛomile, and aſſeſs Damages Occaſione præmiſſorum in narratione 


i Mod. 187. 


31 H. 6. c. 5 


mentionat ad 100 l. and Coffs to 53 8. and. 4 d. &c. 


Winnington Solitito2 argued, That the firſt Patent was de⸗ 
termined by the Death of one of the Patentees, and then the ſe- 


cord Patent takes Effet, and ſo the Plaintiffs have a good Ci⸗ 
tle; fo2 there ſhall be no Survivozſhip of an Office of Truſt, no 
not if the Office had been granted to Two fo2 their Lives, if it 


be not fatd, to the Survivoꝛ of them, 11 Co. 34. Auditor Curle's 
Caſe ; and of that Opinion was the Court clearly, OP 


But Pollexfeti fo? the Defendant ſaid, That he agreed that 


Point, but that the Plaintiff's Patent was not good; fo2 though 


there be a general Non obſtante of all the Statutes in it, yet 
there ought to have been one in particular againſt the Statute of 
14 R. 2. cap. 10. which enas, That no Cuſtomer or Comptroller 
ſhall have any Office in the Cuſtoms for his Life, but only during 
the Pleaſure of the King ; which being made fo2 the publick Good, 


the King cannot by any Non obſtante diſpenſe with it. 


In 
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In many Caſes the Diſpenſationof the King by a Non obſtante 
is good; as where a Statute pꝛeſcribes the Foꝛm of the King's 
G2ant, where it doth not direfly pꝛohibit a Tbing, but only un- 
der Pain of a Foxfeiture ; but if it be direct, and pro bono publi- 
co, there a Non obſtante is not good, and ſo is this Statute, = 
Pe cannot diſpenſe with the Statute of 31 Eliz, againſt Sy 
mony; fo2 the Party being diſabled by an Af of Parliament, Hob. 57. 
cannot be enabled by a Non obſtante; he cannot viſpence with * Inſt. 120. 
the Statute of Leaſes of + Eccleſiaſtical Perſons, no2 with the + 5 Co. 15. 
Jurisdition of the "Admiralty encroaching üpon the Common *;;x 2. c. 3. 
Law; fo2 the Foundation of a Non obſtante is in the King's Pꝛe- 15 R. 2. c. 5 
rogative, and is current in his G2ants ; but in thoſe Statutes * 
the Subject hath an Intereſt. 2 4 FO. 153. 
The Laws concerning Non obſtantes are none of the ancient Praxis Rep 
Laws of this Land; but bzought in by the Pope. The Bock of 6, 50, 71. 
2 H. 7. F. 6. b. and 7. did firſt give Riſe to this exoꝛbitant Power; Vough. 332. 
pet it is not the Opinion of all, o2 indeed of any of the Judges — 
then, as tis affirmed to be, fo2 Broke Par. 45, 109. who abzdged Hob. 146. 
that Caſe, took no Notice of any Opinion of the Judges; yet Colt aud 
ſome grounding thernſelves on that Book, affirm that the King Clover. 
may diſpence with the Statute of the 23 H. 6. cap. 8. which En- 85 E. 4. 
ads, Thar no Man ſha'l be Sheriff for above one Year; and that 
therefoze a Patent granted by Ed. 4. to the Earl of Northum- 
berland, to be Sheriff of the ſame County fo2 Life, was held 
good; which is a plain Miſtake, fo2 there never was any ſuch Re- 
' ſolution, neither did the Judges make any Determination upon 
that Statute, it was only a Diſcourſe Obiter by Ravcliff (who 
was then one of the Barons of the Exchequer) concerning the 
Statutes of the 14 E. 3. cap. 7. and of the 42 E. 3. cap. 9. which 
are only P2ohibitozw, That co Sheriff ſhall continue in his Office 
above one Year ; but have not any ſuch Clauſe in them as the 
Statute of 23 H. 6. hath, which faith, That all Patents made to 
any to be Sheriff for above a Year ſhall be void, any Clauſe or 
Word of Non obſtante in any wile put in ſuch Patent notwithſtanding : Poſtea. 
This was the Miſtake of Baron Radcliff, who upon a ſudden Dil⸗ 
courſe thought there might be ſuch Clauſes in thoſe koꝛmer Sta- 
tutes of Ed. 3. and that notwithſtanding which, there being a 
Non obſtante in that Patent to thoſe Statutes, he held that to 
be a good Oifpenſation of them; but tis plain there are no ſuch 
_ Clauſes in thoſe Statutes, and therekoꝛe a Non obſtante to them 
is good, and which was the true Reaſon why that Patent in 
Henry the 7th's Time was held good. 
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| 2. Another Reaſon might be, becauſe the Office-of Sheriff was 


grantable fo2 Life, and ſo not within the Reach of the J22ohibt- 


tion by thole Statutes. 


Dyer. 352. a. 


2 Roll. Abr. 


53. 
Gs Elis 513 


I. Jones, 


117, 128. 


.. 


Bro. Ac- 


compt 24, 


65, 89. 


1 Walt. 212. 


6 H. 6. 9 


3. But if it was, yet che Pꝛovilſo in the Act of Reſumption of 
1 H. 7. pꝛoteded that Patent, by which the King relumed all 
Gꝛants made by E. 4. but pꝛovides fo2 the Earl's Gzant, _ 

But admitting the Statute of R. 2. and of H. 6. may be dil 
penſed withal in this Caſe, yet it ſhould be moꝛe particular than 
in this Patent to the Plaintiff; fo2 Non obſtante aliquo Statuto 
generally will not ſerve. . F 

2. Point. A general Ia debitatus aſſumpſit will not lie here fo2 
Tant of Puvity, and becaule there is no Contract, tis only a 
Tort, a Diſſeiſin, and the Plaintiff might have bzought an Aſſiſe 
fo2 this Office, which lies at the Common Law; and fo it hath 
been adjudged in Jehu Webb's Caſe, 8 Co..4. Thich is alſo gi- 
ven by the Statute of Weſtm. 2. cap. 25. fo; a ꝛofit appꝛender 
in alieno ſolo. | VVV | 


The Plaintiff might have brought an Adlon on the Caſe 


againſt the Defendant, fo2 diſturbing ok him in his Dffice, and 


1 Roll. Abr. 
597. Pl. 5. 


God b. 27 
2 Sand. 


6. 


344. 


that had been good, becauſe it had been grounded on the 
In this Caſe the Defendant takes the Pꝛolits againſt the TUiHI 
of the Plaintiff, and lo there is no Contract; but ik he had re 
ccived them by the Conlent ok the Plaintiff, pet this Aﬀion 
would not le foꝛz TUant of Paivity, *Tis true, in the Caſe of 
the King, where his Rents are wongfully received, the Party 
may be charged to give an Accompt as Bailtff; fo alſo may the 
Executoꝛzs of his Accomptarit, becauſe the Law createth a Pꝛi⸗ 
vity ; but *tis otherwile in the Caſe of a Common Perſon, 10 Co: 
114. b. 11 Co. 90. b. WBecauſe in all Actions of Debt, there muſt 
be a Contract, 92 quaſi ex Contractu; and theretoꝛe where Judg- 
ment was had, and thereupon an Elegit, and the Sheriff returned 
that he had appꝛiled the Goods, and extended ſuch Lands, which 
he delivered to the Plaintiff, ubi revera he did not, per quod Actio 
accrevit, Which was an Ation of Debt; but it was adjudged that 
it would not lie, becauſe the Sheriff had not returned that he 
meddled with the Goods o2 with the Ualue of them, and therefoze 
loꝛ Want of Certainty how much to charge him with, this Aﬀton 
would not lie, but an Afton on the Cale fo2 a falſe Return; but 
if he had returned the Goods ſold fo2 ſo much Money certain, which 
he had delivered, then an Action of Oebt would lie; fo2 though 


2 Cro. 566. tis not a Contract, tis quaſi ex Contractu, Hob. 206. 


3+ Point. The Jury find that the Defendant received the Pꝛo⸗ 
fits fo2 ſeven Years, and that the PlainttXhav his Hatent but two 


Years, 


- tom F — M 
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Pears, and do not ſhew what was received by the Defendant 
within thoſe two Years, and then the Court cannot apply it. 


But on the other Side it was laid by Sawyer, That this Non Ex parte 
obſtante was good; fo2 where an Act of Parliament comes tore- Quer. 
train the King's Power and Pꝛerogative, it was always held fo | 
to be, and he relied upon the Judgment of 2 H. 7. f. 6. that the pl. Com. 
King might diſpenſe with the Statute of 23 H. 6. which he af- 85 3 
firmed ta be the conſtant Uſage ever ſince, and that therefoze the Dyer 303 
Law is \o taken to be at this Day. | | 
As to the Second Point, both he and the Solicitoz General 
Winnington ſaid, That an Indebitatus aſſumpſit would lie here, 
 fo2 where one receives my Rent, J may charge him as Bapliff 
dn Receiver ; oꝛ it any one receive my Money without my Over. 

though tis a Torr, pet an Indebitatus mill lie, becauſe by the Re- 

ceipt of the Boney the Law creates a omiſe, atm the Action 
is not grounded on the Torr, but on the Receipt of the Pꝛoſts 
in this Cale. nn 

As to the Objeition about the Finding, they held that to be nu⸗ 
gatozy and idle; fo2 it cannot be intended that the Damages gi- 
ven were foz the Time the Defendant received the P2ofits, be- 

_ foze the Plaintiff had his Patent, neither is there any Thing 

kound in the Cerdi# to that Purpoſe, - 3 

In Michaelmas Term following, the Court gave Judgment Judgment. 

fo2 the Plaintiffs, e 4% 

1. They held, that the King might diſpence with this Statute, - 

_ fo2 the Subje#had no Jntereſt, noꝛ was in any wiſe concerned in Hob 

the Pꝛohibition, it was made only fo2 the Eaſe of the King; ob. 146 
and by the like Reaſon. he might diſpenſe with the Statute of | 
4H. 4. 24. That a Man ſhall hold the Office of *Aulnager, with- Dyer 203. 

out a Bill from the Treaſurer ; and with the Statute of 31 H. 6. 5. 

Thar, no Cuſtomer or Comptroller ſhall have any Eſtate certain in 

his Office becauſe theſe and ſuch like Statutes were made fo2 

the Eaſe of the Sovereign, and not to abudge his Pꝛerogative, 

and that the general Clauſe of Non obſtante aliquo alio Statuto 

2. An Indebitatus aſſumpſit will lie fo2 Rent received by one 4H. 7.6. b. 
who pꝛetends a Title; fo2 in ſuch Cale an Aecompt will lie: oe 458. 
bieder the Plaintlf may have an Accompt, an lndebirarus 2, og 

i He., 8 TV . . 

As to the Finding tis well enough, koꝛ the Jury aſſeſs Dama- 
ges Occaſione præmiſſorum in narratione mentionatꝰ, which. muſt 
be fo2 the Time the Plaintiff had the Office, and that a Patent 
would make a Man an Dfficer betoze Admittance. 3 

| | ; | ewar 
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2 


Demand | 


muſt be 
made 
where an 


to be de- 
termined. 


Steward Executor of Steward, zcrſus Allen. 


AEB fo2 a Rent reterved upon a Leaſe fo? Years, in 
which there was a Pꝛovilo, That if the Rent be behind and 


unpaid by the Space of a Month next after any ior either of che 
Days of Payment, then the Leaſe to be void. | 
Intereſt is 


The Plea was, That the Rent was behind a Month after a 


Day on which it was reſerved to be paid, and ſo the Leaſe is 


void; to which Plea the Plaintiff demurred, becauſe the Defen- 
dant did not lay that the Plaintiff demanded the Rent ; fo2 


though the Rent be due without Demand, yet the Jntereſt ſhall 


Quare im- 
pedit, real 
Mainper- 
nors muſt 
be retur- 
ned upon 
the Sum- 
mons, 
Pone and 
Grand Cape. 
2 Inſt. 124. 
Mad. Rep. 
248, 


not be determined without it, which muſt be erpzeſly laid in the 


Pleading ; and of that Dpinion was the Court, except Juſtice | 


Atkins, who doubted. THe. 


Scarl verſus Long. 


1212 final was given. in a Quare Impedit, accoding to 
the Statute of Marlebridge, cap. 12. Thich Serjeant Pem- 
berton moved to ſet aſide, | LY „ 

Pe ſaid, That at the Common Law the Pꝛoceſs in a Quare Im- 
pedit was Summons, Pone, and Diſtreſs infinite, which being found 
miſchievous in Reſpet of a Lapſe, it was therefoze pꝛovided bp 
this Statute, that if the Diſturbers do not appear upon the 
Summons, then they ſhall be attached to appear at another 
Day, &c. Now here upon the Attachment the Sheriff hath retur- 
ned, Attachiatus fuit by John Doe and Richard Roe, who arefeignen 
Perſons, and not Mainpernors ; fo2 the Defendant hath made 


* Dath, That he did not know any ſuch Perſons, neither was he 


ever attached; ſo that tis not only a Matter of Foꝛm, fo2 he 

ought to have that Notice which the Law requires, it being ſa 

penal upon him. | 3 
Tis pꝛobable this Miſtane might ariſe from M2, Dalton, who 


in his Book of the Office of Sheriffs, in the Returns of WUrits 


there, hath put down theſe keigned Attachers fo2 Examples Sake, 
from whence the Sheriff in this Cale might infer that they need 


not be real Perſons, as in Truth they ought, both upon the Sum- 


mons, Pone, and Diſtreſs; and he cited a Caſe lately adjudged, 
where the like Return was made upon the Gzand Cape, and the 


Judgment ſet aſide; and of this Opinion was the whole Court, 


and ſaid, TUhere the Pzoceſs is ſo fatal, the Party ought to 


Ga FY 
1 —— — 
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be duly ſerved, and that the Sheriff ought to have gone to the 
Church and to have ſeiſed the P2ofits; and if there be nothing, 
to return a Nihil; and though the Judgment was given befo2e 
the Term, o2 long ſince, yet when tis Jrregular, tis to be ſet 
aſide, and ſo it was now; and being moved again, the Court 
continued of their fozmer Opinion. : 


The like Caſe was moved in Michaelmas Term following, be: - 


tween Fleming and Lee, where the Patron Defendant was thus 
ſummoned and never appeared, and the Incumbent did caſt an 
Eſſoign; and a Caſe was cited between Vivian and the Bifhop of 
| 2 Mich. 23 Car. 2. in C. B. where the like Judgment was 
But on the other Side it was objedted, That leaving due Notice 
upon the Summons, was as much as was require, foꝛ the other 
Writs are only to give the Defendant Time to plead, and there- 
foze tis not neceſſary that Notice ſhould be given upon every one 
of the TUrits ; fo2 if once ſerved, tis enough, 11 H. 6. 3, 4. 
36 H. 6. 23. 8 H. 6. 8. Long 5 to E. 4. 26. 29 E. 3. 42, 43. Doctor 
and Stud. 125, 126. 21 H. 6. 56. 3 | 


But the Court were ol Opinion, That the Defendant having Curia. 


not appeared, no2 caſt an Eſſoign; and Judgment final being 
given, it was Reaſon that all the Pꝛoteſt ſhould be ſer ved really, 
ot which there had been no Occaſion, if he had either appeared 


21 02efſoined, and therefoze the P2oceſs not being duly ſerved, Judg- 


ment was ſet aſide, Raſt. En . 217, Andthey held, that the Efoign 
of the other Defendant was no wiſe binding to the Patron De- 


kendant, becauſe they may ſever in Pleading, and ſo that Judg- 


ment was likewiſe ſet alide. 


M m D E 


DE 


Term. Sancti Mich. 


Anno 29 Caroli II. in Commun Banco. 
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Sir John Otway verſus Holdip ps Executor, "TIS 


Bond to "Ys T upon Bond brought by the Plaintiff againtt 
pay 40 J. tbe Defendant as Executoꝛz, wherein the Teſtatoꝛ did 
when an / acknowledge himſelf to be indebted to the Plaintiff 
Accompt in 40 l. which he thereby did covenant to pay when 


ſhall bs L a Bill of Coſts ſhould be ſtated by two Attoznies indiffe- 
ſtared, tis rently to be choſen between them; and ſets foꝛth in his Decla- 
a Cove- ration, that he named one Attomey, and deſired the now Defen- 
.nant, and dant to name another, which he refuſed, and ſa intitles himſelf 
not a Sol. to this Aﬀion. 
vendum. The Dekendant pleads Non detiner, to which the Plaintiff 


demurred. 
But the Plea was not offered to be maintained, becauſe the 


Executoꝛ cannot plead Non detinet but where the Teſtato? him: 


ſelf might plead Nil debet, which in this Caſe he could not do; 
Burt it was inſiſted, That the Declaration is not good, becauſe 
the Money was to be paid upon an Accompt ſtated, which not 
being done, by the Plaintiff's own ſhewing tis not yet due; 
und this ought to be taken as penned, viz. Solvendum, and not 
an erpeeſs Covenant. 
But on the contraty, it was held not to be a Solvendum, but à 
Covenant to pay the Boney, the Debt and the Duty being in the 
firſt Place aſcertained ; but if it be a Solvendum, and repugnant 
to the Obligatoꝛy Clauſe, 'tis void, 21 Ed. 4. 36. 
As the Defendant would have it expounded, it would be in 
his Power totally to defeat the Bond either way; fo? if he would 
never chuſe an fAttomey, there could be never any Thing due. 


1 


— 3 2 
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The whole Court were of Opinion, that it was not a Sol- 
vendum, but a Covenant, which did not take away the Duty al⸗ 
certained by the Obligation; and if it ſhould not be a Cove- 


nant, but an entire Bond, then it would be in the Power ol the 


Obligoꝛ whether ever it ſhall be payable ; but be it either the 
one oꝛ the other, the Plaintiff having named an Attoꝛney, ought 
to recover; and Judgment was accozdingly given fo2 him. 


Dunning verſus Laſcomb. 


E B T on a Bond, the Condition was to pay Money 
when a Ship ſhould go from A. to C. and from thence to 
Briſtol, and ſhould arrive there oat any other Poꝛt of Diſcharge 
tn England; the Ship going from A. to C. took in Pꝛoviſions 


at Briſtol, but not to be diſcharged there, but pꝛoceeded in her 


Uoyage to Cales, and was caſt away: And bythe Dpinion of the 
Court, the Money was not payable ; but if he had never intended 
to pertoꝛm the Uoyage, it might have been otherwiſe, 1. Roll. Abr. 
142. 39 H. 6. 10. Judgment fo2 the Defendant niſi. 


Atkins verſus Bayles. 


' A N Jnfoznation was exhibited againſt the Defendant, being Outlawry 
A a Juſtice of the Peace, foz refuſing to grant his Tar- pleaded io 


kant to ſuppzeſs a Conventicle. 


an Infor- 


The Defendant pleads an Outlawry in Diſability; and the mation, 


Plaintiff demurred. 


3 O00 
1. This Plea is not good, becauſe the King is intereſted qui * 


tam, &c. and therefoze where the Inkozmer dies, the Attoꝛney⸗ 
General may p2oceed. | 
2. The Statute gives Power to any Perſon to infomm, &c. 
by which general Mozds the Diſability of this Perſon is re- 
moved, | | | | 


But the Court held, that there was no Colour in either of 
theſe Objeſtions. DD 
3. Tis not pleaded ſab pede ſigilli, ſed non allocatur, fo? it 
need not be ſo pleaded being in the fame Court. 
4. *Tis not averred that the Plaintiff was the ſame Perſon, 
who was outlawed; but it was anſwered that the prædictus makes 
that certain, and that though the King be intereſled, yet the Jn- 
| Mm 2 kommer 


nſt. 194. 
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Moor 5 koꝛmer onlp is Plaintiff and entituled to the Benefit, and that 

— b though he was diſabled, pet he might ſue fo2 the King, but not 
5. © Cop eue and therefoxe Judgment was given that the Plea 
was good. | 


Harwood & Bincks verſus Hilliard, Oe. 


Notice, | BY an Agreement between the Plaintiffs and the Teſtato? ok 
where tis the Defendant, a Parcel of Lands was to be ſold fo2 4001. 
agreed to but if it did not ariſe to fo much, then they covenanted with each 
be in Wri- Other to repay pꝛopoꝛtionable to the Abatement ; and the Deken⸗ 
ting, muſt Vant's Teſtato? covenanted fo2 himſelf and his Executozs to pay 
be fo his P2opoxtion to the Plaintiffs, ſo as the Plaintiffs gave him 
pleaded, Motice in Writing of the ſaid Sale by the Space of ten Days, 
but doth not ſay, that ſuch Notice was to be given to his Execu: 
toꝛs 02 Adminiſtratozs. | 
And now the Plaintiffs averren, That they gave Notice accoꝛ 
dingly to the Defendant who was Executoz, and the Beach al⸗ 
ſigned was, That he hath not paid, &c. 
The Defendant demands Oper of the Indenture, wherein was 
a Uariance between the Covenant (which was fo2 Notice to be 
given to the Teſtato2) and this Declaration (by which Notice is 
— — be given to the * am foz this Reaſon he 
urred. 


And Serjeant Dolben, Recowder of London, argued fo him; 
That this was in the Nature of a Condition Pꝛecedent, and there: 
koꝛe they ought to have given the Teſtatoꝛ Notice, which accoz- 
ding to the Agreement ought alſo to have been perſonal; which 
not being done, but only Notice given to his Executoz, did make 
a material and fatal Difference between the Covenant and this 
Declaration, 14 H. 6. 1. 1H. 6. g. 
Aud that in this Caſe there was no Covenant by the Teſtatoꝛ 
at all, foꝛ all agree to pay their Pꝛopoztions, and the — | 
| ſhould pay his Part, which is not a Covenant. 


Barrel, Serjeant on the other Side, ſaid, That the nn. doth 
repꝛeſent the Perſon of the Teſtatoꝛ; and that though this Ca- 
benannt was to give Notice to the Teftatoz, pet if the Declara- 

tion had been of a Covenant to give Motice to him, his Executoꝛs 
and adminiſtratoꝛs, &c. it had been no material Uariance ſo as to 
pꝛejudice the Aﬀton of thePiaintiff, becauſe” tis na made than una 
the Law implies, Pl. Com. 108. . 


WY 
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And upon the Firſt Opening this Matter this Term, the Chiet ; 
Juſtice and Jufffce Atkins enclined, That the Notice ought to be 
Perſonal, and that the Uariance was material: But afterwarys 
ſt Hillary Term following mutata opinione, the whole Court 
greed it to be otherwiſe, becauſe the Covenant runs in Interest 
and Charge, and ſo the Exetutoꝛ is bound to pay; and therefoze 
tis neceſſary that he ſhould have Notice, and that there was no 
material Difference between the Declaration and the Covenant. 
And Laſtly, That the Teſtato2 being a Party to the Deed, his Ane 
Agreement to pay amounts to a Covenant, though the fozmal 
Tl oꝛds of Covenant, Gxant, &c. were wanting. | | 


But then Serjeant Dolben perceiving the Opinion of the Court, 

inſiſted, that the Declaration was naught, fo2 anotherReaſon, viz. 

They had not declared, that this Notice was given i(tTUriting, which 

is expꝛeſy agreed in the Covenant; to which it was anſwered, 

that the Dekendant having pleaded that he gave Notice ſecundum 

formam & effectum Conditionis, it was well enough; —« : 

But he ſaid, that would not help the Want of Subſtance, and Dyer 243.6. 

cited a Caſe where an Aﬀton of Debt was bzought fo2 the Per⸗ | 

kozmance of an Award, ſo as the ſame was deltfvered in Trt- 

ting, &c. The Defendatit pleaded Non deliberavic in ſeriptis, 

&c. The Plaintiff replied and ſet fozth the Award in TUriting, 

but did not direfly anſwer the Plea of delivering it in Writing, 

only by wap of Argument; and upon Demurter, there omnes 
Juſticiarii contra Querentem and (6 they were in this Caſe, that 

the Notice muff be pleaded th TUriting, and that ſecundum formam 

mw carry was not good; And \o Judgment was given fo2 the 

| ant. 


Froſdick verſus Sterling. 


7 HE Plaintiff alone byounht an Acton on the Caſe againſt Baron and 
1. the Defendant, and lets fozth, That he and his Wife in kfeme 
her Right were ſeiſed of aBefſuage, Bake-Houſe and Cole-Vard, where the 

&c. and that the Defenvarit had eretted two Houſes of Dffice ſo Action, it 
near the ſao Bake-Houſe, that the Malis thereof became foun- it's not diſ- 
dꝛaus, and the Air fo unwholeſome, thatheloft his Cuſtom ; and charged, 
that the Defendant had vigged a Pit fo near the ſai Tole-Pard ſhall ſur- 
that the Malls thereof-were in Danger of falling; and that he vive co 
had built another Tall ſo near the laid Meſſuage, that he had her, they 
ſtopped, an old Light therein: Upon Not-gutlty pleaded, there was muſt both 
a Uerdi# fo2 the Plaintiff; 1 A join. 


8 
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And now n 1 Strode moved in Arreſt of Judg⸗ 
ment; fo2 that the Wife ſhould have been joined in this Aion, 
fo2 where ſhe may maintain an Action fo2 a Torr done in the Life- 
time of her Husband, if ſhe ſurvive, and where ſhe map alſo re- 
cover Damages, in ſuch Caſes the muſt join; and it hath been 
adjudged, that the ought to join with her Þugband fo2 ſtopping 

| à a Way upon her Land. Cro. Car. 418. 

1 Roll. Abr. So allo fo2 cutting down Trees on the Jointure of the Wie, 

348. pl. 1. made to her by a foyner Pusband, by Reaſon whereof the _ 

74 - 15. ſent Husband loſt the Loppings, they both joined; fo2 though the 

Oro. El. 41. Urong was done to his Poſſeſſion, and he might have releaſed, 
yet becauſe there was alſo a Wrong done to the * | 
they ought both to join, Cro. Car. 438. . 

> Inſt co. So it hath been adjudged, That the ÞHugband and like in Right : 

50% of the Nutte joined in an Action of Debt upon the Statute of 

2 Cro 205, 2 E. 6. cap. 13. f02 not ſetting out of Tythes, and held good, 

399. and where the TUife cured a * both joined in the Aion, 

9 E 4.55 II H. 4. 16. 46 E. 3. 3. . | 


The Court held, That where the Ation (if not diſcharged ) 5 


ſhall ſurvive to the Mike, they ought both to join, which ik they 
Had done here, it would have been hard to have maintained this 
Action, becauſe entire Damages are given; and fo? loſing the 
- Cuſtom to his Bake-houſe, the Þusband alone ought to have 
bought the Acion. He may bing an Ejetment of the Lands 
— Wife ; but Judgment was ſtayed, till moved on the _ 

- k. 


Barker verſus Warren. 


Juſtiſica- AY Action was b2gught againſt a Carrier, and laid in Lon- 
tion where don, foꝛ loſing of Goods there, which were delivered ta 
tis not lo- him at Beverly in Yorkſhire to re-veliver at London. | 
cal, a Tra- The Defendant pleads, That he was robbed of the ſaid Goods 
verſe of at Lincoln, abſque hoc that he loft them in London. And the 
the Place Plaintiff demurred. = 
makes the 7. Foꝛ that Robbery is no Excuſe fo2 a Common Carrier, ſo 
_ Plea that the Plea is not good in Subſtance. 
naught. 2. This was no local Juſtification, ſo that the Traverſe was 


+ 


But 
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Baut on the other Side it was ſaid by Serjeant Hopkins, that 
the Plea was good, and that the Defendant might Traverſe 


the Place: Foꝛ in Treſpaſs fo2 the taking of Goods in Coventry, 


the Defendant pleaded, that the Plaintiff did deliver the Goods 
to him at London to deliver at Dale, by Fozce whereof he took 
them at London, and delivered them at Dale accowingiy, abſque 
hoc that he took them at Coventry, and held good, fo2 by his 
Plea he hath confeſſed the Delivery and the Taking both at one 
Time and Place; and he could not have pleavedthe Delivery atLon- 
don, and juſfiſie the Taking at Coventry, becauſe the PoſleMion is 
confefſed by the firſt Delivery at London, and therefoze the Julti- 
fication of the Taking at Coventry had been inconſiftent, 24 H. 6.5. 
But it had been otherwiſe, ik the Defendant had juſtified, be⸗ 
cauſe the Plaintiff gave him the Goods at London, by Fozce 
whereof he took them at London, abſque hoc that he took them 
at Coventry, becauſe by ſuch Gift o2 Delivery he might jultt- 
fie the Taking any where, as well as where the Dell very was 
made. | : | 

2. That the Declaration was ill, fo2 the Agreement was to 
deliver the Goods at London, and the Bꝛeach was, that he left 
them at London, and fo but Argumentative, Aſton pl. Red. 62. 
Hern's Pleader 76. Brownl. Pleadings 139. 


But the Court were of Opinion, that the Declaration was good, 

and the Plea was naught in Subſtance ; but ik it had been good, 

the Traverſe notwithſtanding had been ill, becauſe the Juſtifica- _ _ 
tion was not local, though Juſtice Scroggs was of a contrary bs - 455 
Opinion: And Judgment was given koz the Plaintiff; 


Nota, The Plaintiff had Leave given by the Court to alter ice al. 
the Viſne from London to Middleſex, betauſe all the Sittings tered, Pro- 
in London were on a Saturday, and his TWittnels was a Jew, ter neceſ- 


and would not appear that Day; ftatem. 
Mendyke verſes Stint. Prohibi- 
| tion to the 


Rohtbition was pꝛayed to the Sheriff's Court of London: The Sheriff's 

1” Suggeſtion was, That the Plaintiff was ſued in that Court Court af- 
in an Adlon on the Caſe, and ſets fozth the Pzoceevings at large, ter Ver- 

that there was a Uerdi# againff him there, and averted that dict and 
the Contract upon which he was ſued there revera was made in Judgment, 


Middleſex, and fo the Cauſe of Action did not ariſe within their comes too 


Jurisdiction; late. 
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2 Inſt. 229, 
2.43, 601. 


Welt. I. c.35. 
b. 


FN. B. 4 
Hob. 106. 


Jurisdiction and upon Demurrer to the Pꝛohibition, Serjeant 


Pemberton utgued, | | i | : | 

1. That aPhibition doth lie ts any Court, as well Tempo 
ral as Spiritual, (where ſuch Courts exceed their Bounds) fo2 
both thoſe Jurisdifions are united to the Jmperial Crown; it 
may be granted to the Dutchy Court, if theyholdPlea of Lands 
not Parcel of the Dutch“. . 

2. Though the Jury have here found that the Dekendant aſſump- 
ſit modo & forma, yet ſuch finding as to Time and Place is not 


material; noꝛ is it any Eftoppel in a new Acton laid in another 


* Antea, 
Shuibb and 
Hole. 


Ex parte 
Def. 


County, to aver that it was fo2 the ſame Ching: 'Tis true, 
both Time and Place may be made material by Pleading, and 
ſo it had been in this Caſe, if the Jury had found the Place pꝛe⸗ 
ciſely, foꝛ it would have been an Eſfoppel 
The Uerdif therefoze is nothing, and all they have done is 


"cgi a Judice. The Caſe of *Squibb and Hole he cited as an 


Authozty in Point, where it was adjudged no Eſcape in the 


. Officer, to let a Man at Liberty, who was in Execution upon 


a Bond ſued in an Jnferio2 Court, the Bond not being made 
within the Jurisdiction thereof, 53 


But Maynard, Dolben, Goodfellow and Sympſon, Serjeants, 
contra. They agreed, that where it appears by the Plaintiff's Libel 
that the Court had no Jurisdickion, there a Pꝛohibition lies at any 


Time; but if what is in the Declaration is laid infra Juriſdictio- 


Stiles 45. by 


the Opinion 
of Rolls C. J. 
2 Roll. Abr. 
318. 


nem, there the Party muſt plead extra Juriſdictionem; and if they 
refuſe to plead to the Plea, a Pꝛohibition will lie after Sentence. 
But here is an Action on the Caſe bꝛought, of which the 
Sheriff's Court can hold Plea, and which is laid to be infra Ju- 
riſdictionem, and not denied by the Plaintiff in his Plea, and 
therefoze now, after Uerdi# and Judgment, he comes too late 
fo2 a Pꝛohibition; and upon this Difference, Pꝛohibitions have 
been uſually either granted o2 denied to the Spiritual Courts. 
Though the Court hath not Cogniſance of the Taule, yet the 
Pꝛoceedings are not coram non Jugice ; fo2 if it be alledged to 
be within the Jurisdifton, and the Dekendant takes no Excep⸗ 
tion to it, and then Sentence is given againſt him, he hath there: 
by admitted the Jurisdifion. . | 
So where a Man ſued fo2 a Legacy in the Pꝛerogative Court, 
where the TUill was pꝛoved, and Sentence given, and an Appeal 
to the Delegates, and Sentence affirmed, and then a P2ohibi- 
tion granted (but without Notice) upon the Statute of 23 H. 8. 
cap. 9. foꝛ that the Parties lived in another Diocels; but the 
Plaintiff having allowed the Jurisdiction in all the * Pꝛo⸗ 
| | - ceedings 


** 8 —ü—U - - — 


— — 


1 Mich. 29 Car. II. in Communi Banco. 


273 


2 


not compel the Party to appear and plead, but granted a Con⸗ 
ſultation, Cro. Car. 97. Smith verſus the Executoꝛs of Pondrel. 


In Hillary Term 1675. in B. R between Spring and Vernon, and 
in Michaelmas-Term in 22. Car. 2. B. R. Buxton's Caſe, and in 
Hillary Term the 22 & 23 Car. 2. in the ſame Court, between Cox 
and St. Albon Pꝛohibitions were denied after the Jurisdifion ad⸗ 


mitted by Pleading. 
The Chief Juſtice, Wyndham and Arkyns, upon the firſt Ar- 


gument enclined that a Þ2ohibition ought to be granted, becauſe. 
the Admittance of the Party cannot give a Jurisdiction where 


 o2iginally there was none; but afterwards they were all of 
Opinion, that the Pꝛohibition chould not go, but laid, That the 
Plaintiff in the Jnferiour Court ought to Have been nonſuited, 
if it appeared upon the Evidence, that the Cauſe of Aﬀton did 
- ariſe extra Juriſditionem. | 3 


In this Caſe, theſe Things were agreed by the Court: 
1. That if any Matter appears in the Declaration, which 


ſheweth that the Cauſe of Action did not ariſe infra Juriſdictonem, 


there a Pꝛohibition may be granted at any Time. | 
2. If the ſubjef Matter in the Declaration be not p2oper fo? 

the Judgment and Determination of ſuch Court, there alſo a 
Pꝛohibition may be granted at any Time. | 

3. Ik the Defendant, who intended to plead to the Jurisdi⸗ 
fon, is pꝛevented by any Artifice, as by giving a ſhot Day, oꝛ 
by the Attoꝛnies refuſing to plead it, &c. oꝛ if his Plea be not 
accepted o2 is over-ruled; in all theſe Caſes, a P2ohibitton like- 
wiſe will lie at any Time. | 


And the Chief Juſtice, and Wyndham Juſtice, were of Opi⸗ 
nion, that after the Defendant had admitted the Jurisdickion by 
pleading to the Aﬀton, eſpectally if Uerdii and Judgment paſs, 
the Court will not examine whether the Cauſe of Ackion did arile 

out of the Jurisditton oꝛ not. But Atkyns and Scroggs, Juſtices, 
laid nothing to this laſt Point, but that many Times an Advan- 
tage given by the Law was loſt by coming too late, and tn- 
ſtanced that a Viſne may be changed in Time, but not ik the 
Party come too late; ſo if the Time of the Pꝛomiſe be laid a- 
bove ſix Pears from the Time of the Aﬀion bꝛought, if the Sta- 
tute of Limitations be not pleaded, the Defendant cannot take 


afterwards Advantage of it. 
| Nn There: 


ceedings, though the Pꝛohibition was granted, the Court mould 


Mod. Rep. 
81. | 


1 Ven, 332. 
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Qllbereupon a Prohibition was denied, and Judgment was 
given kur the Defendant, | 


Birch verſus Wilſon. 


Plea, tho IM an ation on the Caſe, the Plaintiff declared that he was 
it amount ſeiſed of a Beſſuage and ſeveral Lands in the Pariſh of 
to a gene- Dale, and that he and all thoſe whoſe Eſtate he hath, have uſed | 
ral I{jue, if to have Right of Common, fo2 all Commonable Cattle 'Levant 
it doth diſ- and Couchant upon the Pꝛemiſſes, in a certain Meadow there, 
cloſe Mat- Called Darpmore Meadow , and in a certain Place called 
ter of Law Cannock Wood. That the Defendant Præmiſſorum non ignarus, | 
beſides, it had encloſed the ſaid Places in which the Plaintiff had Right of 
ſhall not Common, and likewiſe put in his Cattle, as Hozſes, Cows, 
bedemur- Dogs, Geeſe, &c. ſo that he could not in tam amplo & bene- 
red unto. ficiali modo enjoy the ſame. . | "ER 
The Defendant as to the Jncloſure, and putting in of his Hogs 
and Geeſe, pleaded Not Guilty: And as to the Refidue, That 
the Low Paget was ſeiſed of a Meſſuage, 300 Acres of Land, 
40 Acres of Meadow, and 100 Acres of Paſture, and likewiſe 
of Darpmore Meadow and Cannock Wood, and being ſo ſeiſed, 
did by Deed of Bargain and Sale enrolled, in Conſideration 
ok 2000 l. convey the ſaid Meſſuage, 300 Acres of Land, 40 Acres 
ok Meadow, and 100 Acres of Daſture, to the Defendant and 
his Heirs, and by the ſame Deed did grant unto him all Ways, 
Commons, and Emoluments whatſoever to the ſaid Meſſuage 
and Pꝛemiſſes belonging, o2 therewithal uſed, occupied o2 en- 
joped, oz taken as Part, Parcel 02 Member thereof, vircute 
-  cujus the Defendant became ſeiſed of the Pꝛemiſſes; and that the 
ſume were leaſed and demiſed fo2 Years by the ſaid Low Pager, 
and all thoſe whoſe Eſtate he had a tempore cujus contrarii me- 
© moria hominum non exiſtit; and that the Tenants oꝛ Occupiers 
| thereof a tempore cujus, &c. uſed to have Common in Darp- 
more Meadow und Cannock' Wood, fo2 all commonable Cattle 
Levant and Couchant upon the Pꝛemiſſes, and uſed to put in 
their Cattle into the ſaid Places, in which, &c. virtute cujus 
the Oefendant having Right, did put in his ſaid Cattle into the 
ſaid Places to take Common there, and averred, That there 
was Common ſufficient both fo2 the Plaintiff and himſelf, 
To this Plea the Plaintiff vemurred, 


This 
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This Caſe was argued by Serjeant Pemberton fo2 the Pläin⸗ 
tiff, and by Serjeant Weſton fo2 the Defendant ; and fo2 the 


_ Plaintiff it was faiv, That it was no good Plea, but rather a G parte 


Deſign to introduce a new Way of Common. 
The Reaſons offered why the Plea was not good, were, 
1. That the Defendant could not pꝛelcribe, becatiſe- of the 


Uer. 


Cro. Car. 


Unity of Poſſeſſion ; fo2 the Low Paget had the Pꝛemiſſes in 415. 


and to which, &c. and therefoze he hath pꝛelcribed by a colla- 
teral Matter, Viz. by alledging that the Land was vaſually let 
to Tenants fo2 Pears, but doth not ſay whether they were Te- 
nants by Copy of Court-Roll o2 not, neither doth he make out 
an een 8 r 
In ſonie Caſes where a Pan is not pꝛivy to the Title, 
he may ſay generally, that the Owners and Occupters uſed to 
Do ſuch a Thing, &c. and this Tay of Pleading may be good; 
but here the Dekendant claiming under them, ought to ſet fozth 
their Title, oꝛ elle he can have no Right to the Common, 
2. By this Plea he intended that the Low Paget had made 
a New Gzant of this Common; fo? he ſets fozth, That he grant- 
ed the Pꝛemiſſes, and all Commons uſed with the ſame, and 
ſo would intitle himſelf to a Right of Common in thoſe two 
Places, as if Common had been erpꝛeſiy granted. to him there, 
which if it ſhould, *tis but Argumentative; and no direck Amrm⸗ 
ance of a Gꝛant, upon which the Plaintiff might have replied 
non conceſſit, fo2 no Jfſue can be joined upon it, 
3. He ought to have ſet fozth, That the Tenants lawſullyen- 
joyed the Common there; but he lays only an Aſage to have 
Common, which maybe cortjous.. 


4- He doth not ſay, That there is ſufficient Common fo2 all 


the Commoners, but only fo2 the Plaintiff and himſelf : Tis 


true, the Owner of the Soil map feed with his Tenant, who 


hath a Right ok Common, but he cannot derogate from the 
firſt, by ſtreightning the Common by a ſecond Gzant, and ſo leave 
not Sufficient fo2 the Tenant. | 


5. This Plea amounts to the General Jfſue, and the Plain: Cro. Cat. 
tiff hath ſpecially aſſigned that koꝛ a Cauſe of Demurrer; fo2 157. 


he ſaith, That the Defendant, without any Title, put in his 
Cattle, by which the Plaintiff had not ſufficient Common; any 
the Defendant pleads he put fn his Cattle rightfully, and the 
Plaintiff had Common enough, which if it ſignifie any Thing, 
muſt amount to Not Guilty. | 


Nn: But 
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Ex parte | a 
to be anſwered firſt, becauſe if that hold, pet if the Plea be 


never ſo good in Subſtance, the Plaintiff would have Judg⸗ 
ment. . 3 


Def. 


Curia. 
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But on the other Side, the laſt Objecktan was endeavoured 


It was agreed that this Plea doth amount ta a General 
Jſſue, and no moxe, but that every Plea that doth ſo, is not 
therefoze bad; fo2 if it otherwiſe contain reaſonable. Matter ok 


Law, which is put upon the Court fo2 their Judgment, rather 
than referred to the Jury, there is no Cauſe of Demurrer; fo 


it is the ſame Thing to have the Doubt o2 Queſtion in Law 


bekoze the Judges in Pleading, as to have it befoze them upon a 


Special Uerdit. 9 J 
In 2 R. 2. 18. A Retainer was pleaded ſpecially. by an Admi⸗ 


niſtratoꝛ, which is no moꝛe than Plene Adminiſtravit, yet no De- 
murrer; but the Book ſaith, that the Tourt ought to be moved. 


2. The Þlea is good as to the Matter of it; fo2 the Oeken⸗ 


dant claims the ſame Common by his Gzant, which had been 


uſed Time immemozal, and alledges it to be of all Common 


uled with the Pꝛemiſſes, and this was a Common. fo uſed, 


Jn Treſpaſs, The Defenvant juſtified that Godfrey was leiled 


in Fee of a Houſe, and of 20 Acres of Land, and that he and 


all thole, &c. had Common in the Place where, &c. to the ſaid 


Meſſuage belonging; and that he made a Feoftment to Brad- 
ſhaw of the ſame, who. made a Leaſe thereok to the Oeken⸗ 
dant, with all Pzofits and Commodities thereunto belonging, 
vel occupat᷑ vel uſitat cum prædicto Meſuagio: It was adjudged, 

that though the Common was gone and extindt in the Hands 


of the Feoffoꝛ, by the Unity of the Poſſeſſion, pet thoſe TWows 
were a good G2ant of a Mew Common fo2 the Time granted in 
the Leaſe, and that it was quaſi, a Common in the Hands of 
Godfrey the Feoffoz, Cro. Eliz. 570. Godfrey ver ſus Eyre. | 
And though it hath been objeited, That this Plea is not fo2- 
mally pleaded, becauſe it ought to have been direct in alledg⸗ 
ing a Gꝛant; whereas it was only Argumentative, and bzought 


in by a Side-CUind + Pe ſald, That as bad as it was, twas 


d2awn by that Serjeant who argued. againſt him, and who did 
very well know, that the Averment of Suftciency of Common 


was needlels, . - 


The Court were all of Opinion, That though the Plca dit 
amount to the general Iſſue, pet fo2 that Reaſon alone the 


Plaintiff had no Cauſe of Demurrer; fo2 the Defendant may 


wei? 


— 
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well Diſcloſe the Matter of Law itt Pleading, which is a much 2 Ven. 295. 
cheaper Way than to have a Special Gerdick, and that this is 
on the ſame Reaſon of giving of Colour; but if the Batter by 
which the Defendant juſtifies be all. Matter of Fat, and pꝛoper 
koꝛ the Tryal of a Jury, then the Defendant ought to plead __ 


General Jflue, 


And as to the Matter of the Plea, the Chief Juice and 
Windham Juſtice held it to be good; fo2 the Common which was 
: 2 was a Common by Gꝛant, and not argumentatively plead- 

; fo2 if the Defendant had pleaded an-erpzeſs Gumt of Com- 
— in thoſe two Places, and the Plaintiff had demanded Oper 
of the Deed, it would have appeared that there was no ſuch 
Deed, and this had been a good Cauſe of Demurrer. . | 

Ik this Plea ſhould not be good, it would be very Miſchievous 
to the Defendant ; fo2 there being a perpetual Unity, as to 
the Freehold there can be no Pꝛelcription to the Common; but 
there being a conſtant Enjoyment thereof by the Tenants, and 


ſo a perpetual Uſage and a Gzant made referring to that Uſage, 


*tis well enough: And ſince, whilſt the Lands were in Poſſelich 
ok the Lozd, the Commoners could not complain of a Sur- 

charge ; why ſhould they, if he grant the Pꝛemiſes, the Grantee 
being in Loco, &c. 

In the Caſe of the King, a Gzant of tot & talia Libertates & 9 Co. 23. 
Privilegia quot & qualia the Abbot lately had, was held gaod Abbot 4: 
by ſuch general Toms: Here the Lom Paget granted to the % A. 
Befenvant that which the Lefſces hay befoze, viz. That Common 
which the Tenants had Time out of Mind; and it cannot be con- 
ceived, but that the Tenants had a Right; koꝛ as a. Tort tan 
not be pꝛelumed to be from Time immemoztal, ſoi neither ſhall it 
be intended that the Low gave only a Licence, any ann 


his Tenants to enjoy this Common. 


But Juſtice Atkins was of Opinion, that the Plea was not 
good; he ſaid, he knew not by what Name to caft this Com⸗ 
mon; fo2 it was no more than a Permiſſion from the Low, that 
the Tenants might put their Cattle into his Freehold, oz a 
Connivance at them fo2 ſo doing ; and if it be taken as a new 
G2ant, then nothing can paſs but the Surplus; fo2 the Low 
cannot derogate from his founer G2zant, and the new Grantie 
tall not put in an equal ÞP2opoztion with him who hath the Pꝛe⸗ 
ſcription ; fo2 if he may, then ſuch Preſcription would be quite 


deſtroyed by ſuch puiſne G2ant ; M as the — might grant to 
one 


0 P % * A 8 — > — 1 22222 *» 
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one, fo he might ts Twenty, and then there would not be ſuf 


cient Common left fo2 him, who pzeſcribes to the Right: So 
that he conceived that the Defendant had no Right of Common, 


dn if he had any, it would not be till after the Right of the Plain⸗ 


ttitt was ſerved ; and he ſaid, that Uſage ſhail not intend a Kight, 


Yely. 189. 


but it may be an Evidence of it upon a Trial. 


But if there had been an Uſage, tis now loft by the Unity 


ot the Poſſeion, and ſhall not be revived by the new G2ant, like 


the Caſe of Maſſam and Hunter; there was a Copyholder of a 
Meſſuage and two Acres in Fe, which the Low afterwards 
granted and confirmed to him in Fo cum Pertinentiis, it was 
adjudged that though the Tenant by Uſage had a Right to have 
Common in the Low's Waſte, yet by this new Gꝛant and Con- 


_ firmation that Right was gone (the Copyhold being thereby er⸗ 
 tinguiſhed); koꝛ the Common being by Utage and now loſt, 


_—_ Moꝛds cum Pertinenciis in the new — will not r6- 
ive tt. 


Kut notwithſtanding, Judgment by the Opinion of the other 


thee Juſtices, was piven fo? the Defendant, 


Weeks C afe. 


12ohibitton was prayed 10 the Eccleſiaſtical Court at 

Briſtol ; the Suggeſtion was, That he was excommunicated 
fo2 refuſing to anſwer upon Oath to a Matter by which he might 
accuſe Himſelf, viz. to be a Witnels againſt another; that he 
himſelf was pꝛelent ſuch a Day, and ſaw the other at a Conben⸗ 
ticle, which if he confeſſed, they would have recowded his Con- 
felon of being preſent * a Peering, and ſo have pꝛoceeded d⸗ 
gainſt him. 


The Court granted a Prohibition, but o2vcred him to appear 


in the Eccleſiaſtical Court, to be examined a to the 2 8 me 7 


ſons being there. 


Anonymus. 


— 
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Anonymus. 

Man wins 100 l. of another at Play; the Winner owed gam; 
A Sharp 100 l. ſuho demanded his Debt; the Winner bꝛought . 
him to the other, of whom he won the Money at Play, who the Statute 
acknowledged the Debt, and gave Sharp a Bond fo2 the Pay- where che 
ment of the 100 l. who not being pzivy to the Matter, oꝛ know- Security is 
ing that it was won at Play, accepted the ſaid Bond, and fo? given to a 
Dekault of Payment puts it in Suit; the Obligoꝛ pleads the Third per- 

Statute of Gaming. | hn 
The Plaintiff in his Replication diſcloſeth the Matter afoze- 
ſaid and ſaith, That he had a juſt Debt due and owing to him 
from the CUinner, and that he was not pꝛivy to the Montes 
being won at Play, &c. and that he accepted of the ſald Bond 
as a Security fo2 his Debt; and the Defendant demurred. 


And the Court were all of Opinion, that this Caſe was not run 44 
within the Statute, the Plaintiff not knowing of the Play; and Pheſant, 
though it be pleaded that the Bond was taken pro Securitate, and Antes. 
not fo2 Satisfaition of a juſt Debt, it wag held well enough, like 
the Caſe of Warns and Ellis, Yelv. 47. Warns owed Alder 100 l. 
upon an uſurious Contract, and Alder owed the Plaintiff Ellis 
100 |. fo2 which they were both bound; and in an Aﬀton of Debt 
bꝛought upon this Bond, Warns pleads the Statute of Uſury be- 
tween him and Alder ; and Ellis replied as the Plaintiff here ; 
and upon a Demurrer it was adjudged fo2 the Plaintiff by thꝛee 
Judges, becauſe the Plaintiff had a real Debt owing him, and 

was not pꝛivy to the Uſury : And upon this Caſe the Court re- 
lied, and ſaid, the Reaſon of it governed this Cale at the Bar ; 
whereupon Judgment was given fo2 the Plaintiff. DS - 


Tiſſard verſus Warcup. 


I Ndebiratus Aſſumpſit fo2 750 l. laid out by the Plaintiff fo2 

the Ale of the Dekendant: Upon Non aſſumpſit pleaded, 
there was a-Tryal at the Bar; and the Evidence was, That 
the Oefendant and another, now deceaſed, farmed the Exciſe; 
that the Money was laid out by the Plaintiff on the Behalf of the 
Defendant and his Partner; and that the Defendant pzomiſed 
to repay the Money out of the firſt Pzofits be received. 


And 
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Curia. And by the Opinion of the whole e Court this Action would not 
lie. 
I. Two Partners being concerned, the Action cannot be bꝛought 
againſt one alone; he ought in this Cale to have ſet out the Death 
ok the other: But if Judgment be had againſt one, the Goods 5 
| in Partnerſhip may be taken in Erecution. 
1 Cro. 239. 2. The Pzomile here was not to pay the Maney abſolutely, 5 
Hob. 150. hut ſub modo; ſu that the Evidence did not maintain the Ation; 


1 Rep. and the Plaintif was nonluited. 


Nichols verſus Nail 


Releaſe of 225 done 24 Martii 26 Car. 2. uſque 26 Aug. 2. 28 Car. 
all De- diverſis diebus & vicibus, &c. 
mands ofa; The Defendant pleaded, That on the 24th Day of April. in 
26 Apr. a the 26ch Pear of Ring Charles the Second, he patd the Plaintiff 
Bond da- 6 d. which he received in full Satisfafton of all Treſpaſſes uſque 
red that ad the ſaid 234th Day of April, abſque hoc that he was gullty 
Day is not ad aliquod aliud tempus præter prædictum 24 Aprilis anno 26 
releaſed. Car. 2. aut aliquo tempore poſtea, but leaveth out the 24th Day 
ok April; and fo2 that Reaſon the Plaintiff demurred, Hecauſe 
the Defendant had not anſwered that Day; koꝛ the Wozd uſque 
excludes it. 
Owen 50. „So where Debt was bꝛought upon a Bond dated 9 Julii, the 
2 Rol. Abr. Defendant pleaded a Releaſe of all Actions, &c. the ſame Day 
uſque diem dati ejuſdem ſcripti, the Bond was not Diſcharged, 
becauſe the — . the gth Day, on which it was 


ut Serjeant Weſton « contra. Though generallyi in Pleading 
the Moꝛd uſque is excluſive; yet in the Caſe of Contracts, be- 
cauſe of the Intent of the Parties, tis incluſive ; and therekoꝛe 
in one Nichol's Caſe, 20 Car, 2. B. R. Rot. 21. (The Term was 
not named) a Leaſe was made Habendum from Lady-day uſque 
Feſtum Sancti Michaelis, 1665. paping the Rent referved at Mi- 
chaelmas during the Term; the Rent ſhall be paid on Michaclmas- 
day, 1665. and ſo the Day ſhall not be ercluded. 
So where a Man preſcribes to put Cattel from and immedt- 
aͤtely after Lady-day, where they are to ſtay till Michaelmas- day; 
the putting them in on Lady. day, and dꝛiving them away on Mi- 
chaelmas- day, is not juſtifiable in Stricknels, yet it hath been al⸗ 


lowed good, 
So : 


21. 


— 
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So ina Devile the Queſtion was cubether the Teffatozwas of 
Ages not; and the Evidencewas, Ther ho was banithe felt Dar 
of January in the Akterndon ot that Day mm died in the Both = | 

on the laſt Dap of Decamber : And it ay hel by WÞ600 Jr | 
Hat he was of full Age, fox there ſhall bo fo Peer 


Noth Chief Juice ſaid, That Prima facie this is We | 
goon; koꝛ a Day is but Functum temporis, and i Who ſeat | 
Cotiſideration. £3 

'But the other Three Juftices were of Opinion, er the ated 
Uſque was etciuſive-; and that the Plaintiff ſhould not be put 
to ſhew that there was a Treſpaſs done on the 24th of April; 
and ſaid, That in a Releaſe of all Demands till the 25th of 
April, a Bond dated that Day is not releaſed ; wherefoze Judg- 
ment was giben fo? the Plaintiff, 


Trevil verſus Ingram. 


a to pay an Herriot Poſt mortem J. S. 02 40s. at the Releaſe 
Eleffion of the Plaintiff; and ſets fo2th the Death of J. S. of all De- 

and that afterwards he choſe to have the 40 s. fo2 which he bꝛought mands 

this Adion, and aſſigns the Beach foꝛ Non⸗ payment. doth not 

The Dekendant pleaded, that the Plaintiff releaſed to him all bar a fu- 

' Axfons and Demands, &. But this Releaſe was made in the ture Duty. 
Life-time of J. S and there was an Exception in it of perriots. ere Rep. 

The Plaintiff demurred, and Serjeant George Strode argued, 2 Ler. 210 
that this Adion was not diſcharged by that Releaſe, and cited 
Hoe's Caſe, 5 Co. 50. where it was held, that a Duty incertain 
ut firſf, which upon a Condition Pꝛecedent was to be made cer⸗ 
tain afterwards, was but a Poſſibility which couldnot be releaſed ; 
that the Duty in this Caſe mas incertain, becauſe the Plaintiff 
could not make his Elefion till after the Death of J. d. 

A Covenant to repair, anda Releaſe pleaded to it within Thx goo Nag 
Days after the Date of the Indenture: And upon a Demurrer %. 
it was held, that it being a future Covenant, and not in Demand rp aRelecaſe 
at the Time of the Releaſe, although it was of all Demands, of all Cove. 

yet that Covenant was not thereby releaſed, — 
So here neither the Herriot no2 the 408. were either of them in kalten 

Demand at the Time of the Releaſe given; and it plainly appears Bar, 5 Co. 
by the Exception in the Releaſe, that it was the Intention of the 7% = 
Parties not to releaſe the perriots: And of that Opinſon was the > Cro 523. 
whole Court; * fox . 
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* Sec. 08, North. Chief Juſtice: It is the Opinion of * Lictleton, That 
$70. s @ Releaſe of all Demands doth releaſe a Rent: And of that 
d. 1b. Opinion was Juſtice Twiſden in the Argument of Hen and Han- 
— ſon's Caſe, though it was reſolved there, that a Releaſe of all 
Demands did not diſcharge a Rent reſerved upon a Leaſe foz 
"Pears, becauſe ſuch Rent is Executozy, and incident to theRe- 
2 Cro. 486. verſion, and grows every Pear out of the Land; but when it 
is ſevered from the Reverſion, as by aſſigning over the whole 
Term, then it becomes a Sum in groſs, and is due upon the 
Contraf, and in that Caſe a Releaſe of all Demands diſcharges 
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be good to an Iſle in a Church which he and all thoſe, &c. on to have 
uſed ro Repair, as belonging to a Manoꝛz, where he had an lſle in a 
no Dwelling-Houſe but on Land; and Serjeant Geo. Church 
Croke argued that it was gaod, and cited the Caſe of Boothby becauſe of 
and Bayly, where ſuch a Pꝛeſcription as this was held to be a Repairing, 
good O20und fo2 a Prohibition, Vids Moor. Rep. 878. contra. no good 
Caufſe for 
The Court inclinev that it was not good, but owered the a Prohibi- 
| Prohibition to go, and the Defendant to plead, _ it e tion. 
come n befoze TED £0 be ON | lob. 69 


: PA The Queſtion was, eahether a Preſcription Preſeripti. 


Daſhwood eſs Cooper Go allo. 12 c a mmerd ( Sears 
| Lari. | | 


—Rro: of a Judgment in Tretpals, wherein Cooper and others Ina Nega- 
bought an Action of Treſpaſs againſt Daſhwood fo; en- tive Plea, 


viz. That 
tring into a a and keeping of e 2 taking Three did 


a k 508. 
way of 50s not ſuch a 


The Defendant pleaded, That the Puntits ben committed r it 
an Offence againſt the Statute of 12 Car. 2. cap. 23. by which an be 


it is enatted, That all Offences thereby prohibited (except in 
O 0 2 Lon. 


laid, nec eo- 
rum aliquis, 
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' Endeavour to maintain, whit 


London) ſhall be heard by Two or more of the next Juſtices of 
Peace, and in caſe of their Neglect or Refuſal by the Space of Four- 
teen Days after Complaint made, then the Sub- Commiſſioners of 


the Exciſe are to determine the ſame, from whom no Appeal doth 


lie to the Juſtices of the Peace at their next Seſſions, which Com- 
miſſioners of Exciſe, Juſtices of the Peace, and Sub- Commiſſioners, 
anjongſt other Things, are inabled by the ſaid Act to iſſue out 
Warrants under their Hands, c. to levie the Forfeitures, and ſg 
juſtiſied the Entry under a Tarrant from the Sub⸗Commiſſio- 
— Theee Juſtices having refuſed to hear and determine this 
To this Plea the Plaintiffs demurred, and had Judgment 
in the Court of King's- Bench, and a TUrit of Inquiry of Da- 
mages was executed, and 750 l. Damages given; and it was 
alledged, that the Defendant could not move to ſet aſide the 
Judgment in that Term it was given, becauſe the TUrit of In⸗ 
quiry was executed the laſt Day of the Term, and the Court did 
immediately riſe; and that he could not move the next Term, 
becauſe the Judgment was given the Term befoze the Writ of 
The attorney General theretoꝛe ſaid, That this was a hard Caſe, 
and deſired a Note of the Exceptions to the Plea, which he would 
un, which Pz. Pollexten gave him, and then 
he deſired Time to anſwer them. * 8 — 
ce The Exception to the Plea upon which the Judgment was gt 
ven, was this; ; Te 

Viz. The At giveth no Power to the Sub-Commiſſioners to 
hear and determine the Offences, and ſo to iſſue out Warrants 
fo2 the Foꝛteitures, but where the Juſtices. oꝛ any Two of them 
refuſe: And though it was laid by the Defendant, that Thi 
refuſed, yet it was not ſaid that Two did refuſe ; fo2 there is a 
great Difference betwe#n the Allegation of a Thing in the Afir- 
mative and in the Negative ; fo2 if J affirm, that A. B. C. did 
ſuch a Thing, that Amirmation goes to all of them, but Mega⸗ 
tively it will not hold; fo2 if I ſay A. B. C. did not ſuch a Thing, 
there J muſt add nec eorum aliquis. 3 0 
So ik an Action be bzought againſt ſeveral Men, and a Nolle 
proſequi ig entred. as to One, and a Urit of Enquiry awarded 
againſt the reſt, which recites, That the Plaintiff did by Bill 
implead (naming thoſe only againſt whom the Jnquiry was 
awarded, and leaves out him who got the Nolle proſequi); this 
is Uariance, fo2 it ſhould have ben bzought againſ them all. 


/ 
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Tis true, where a Judgment is recited, tis enough to men⸗ 


tion thoſe only againſt whom it is had, but the Declaration muſt 


be againſt all; ſo in a MUrit of Erroꝛ, if one is dead he muſt be 


named; and ſo the Juſtices ought all to be named in this Caſe, 


vi. That the Thu# next Julfices did not hear and determine 
this Dffence, nec corum aliquis. | 


Wells verſus Wright. In Communi Banco. 


3 upon Bond conditioned, That if the Oblige ſhalt Bond with 
— 1 pay 20 l. in Manner and Foꝛm following, that is to ſay, 51. an inſenſi- 

upon Four ſeveral Days therein named; but if Default ſhall be ble Condi- 
made in any ok the Payments, then the ſaid Obligation ſhall be tion, good. 


void, o2 otherwiſe to ſtand in full Foꝛce and Uertue. 


The Dekenvant pleads, that tali die, &c. non ſolvit 51. &c. ant 


upon this the Plaintiff demutred. 


Barrel Serjeaut. The firſt Part of the Condition is- good, 

which is to pay the Money, and the other is Surpluſage vold and 
inſenſible; but it it be not void, it may be good bytranſpoſing 
thus, viz. It he do pay, then the Dbligationſhall be void ; if De- 
fault tall be made in Payment, then it ſhall: be good; and fo2 


Authozity in the Point, the Cale of Vernon and Aſſop was cited, sid. 105. 
Hill. 14 Car. 2. Rot. 1786. in B. R There the Condition was, 1 Sand. 66. 
That if the Oblige pay 2 8. per Week, until the Sum of 71. 108. 2 Sand. 79. 


be paid, (viz. on every Saturday) and if he fail in Payment at 


any one Day, that the Bond ſhall be void; and upon the like Plea. 
and Demurrer as here, it was adjudged that the Obligation was 


ſingle, and the Condition repugnant. 
Che Court were all of Opinion, that Judgment ſhould be gi- 


ven foꝛ the Plaintiff; and the Chief Juſfice ſaid, That he doubted 


whether the Cale of. 39 H. 6. 9, 10. was Law, 


— 


oy * 


e 
* | Brictam verſus Charnock. 
7 - 1 \ e | f 


Where the NE B T upon Bond againft the Defendant as Heir: Upon 
Heir takes Riens per diſcent pleaded, the Jury found a Special Uerdit, 
by the Will in which the Caſe was: viz. . - 
with a The Father. was ſeized of a Peſſuage and Thee Acres of Land 
Charge, he in Fe, and deviſed the ſame to his elveſf Son, (the Defendant) 
is a Pur- and his Heirs within Four Pears after his Deceale, p2ovided the 
chaſcr,and Son pap 20 l. to the Exetutrix towards the Payment of the 
the Lands Teſtatoz's Debts, and then he deviſeth his other Lands to be ſold 
ſhall not fo; Payment of Debts; &c. The Father dies, the Son pays the 
be Aſſets.” 201. and if this Meſſuage, &c. was Aﬀets in the Hands of the 
Defendant, was the Queſtion. . = 
Cr. Car That it was not Aﬀets (it was ſaid) becauſe the Heir ſhall not 
161. take by Deſcent, but by Purchaſe ; fo2 the To Paying is no 
Cro. Eliz. Condition, if it ſhould, the Heir is to enter fo2 the Bꝛeach, and 
431, 833. that is the Defendant himſelf; and fo2 that Reaſon it ſhall. be a 
Vaugh. 271; Ä OP Tr TERS 7 
Southcor ans CTis true, where there is no Alteration of the Eſtate the Heir 
Stowel, An- Muſt take by Deſcent; but in this Cale there is an Alteration of 
tea. the Eſtate from what is directed ly the Law, viz. the Manner how 
: he ſhall come by the Eſtate, fo2 no Fa paſſeth to him during the 
Four Years, - f. 1 


But this was denied by Serjeant Pemberron, fo2 he ſaid, Jf a 
Devile be of Land to one and his Heirs within Four Years, it 's 
a pꝛeſent Dev ſe, and if ſuch be made to the Heir tis a Deſcent 
in the mean Time, and thoſe TWows-{w thin Four Years) are 
votd; lo that the Queſfion will be, whether the_TUowd Paying 
-* will make the Heir a Purchaſer ; and he held it would not: He 
reed, that it was uſual to make that TUozw of Limitation, 
and not a Condition when the Devile is to the Heir; and there- 
fore in a Devile to the Heir at Law in Fee he ſhall take by Deſcent, 
Styles Rep. 148. SP 55 
Bur if this be neither a Condition oꝛ Limitation, tis a Charge 
— the Land, and ſuch a Charge as the Peir cannot avoid in 


North Chief Juſtice and Arkins. There the Heir takes by a 
TUill with a Charge, as in this Caſe, he doth not take by Oeſcent, 


=» 


but by Purchaſe, and therefore this is no Aﬀets. 


Moor 
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Moor * Pc 
Surrender 


OPecial Uerdit in Ejetment; The Caſe was this, viz. A Co- e 
O pyholder fo2 Life, the Remainder fo: Life, hein Remainder 72. — 2 
fo2 Life ſurrenders the Copyhold to the Loꝛd Pro tempore (who h 3 s 
' was aDiſſeiſo2 only of the Wano) ut inde faciar voluntatem ſuam; 4 oy 
the Difſeiſo2 grants it to a Stranger fo2 Life, the Diſſeiſc en- 800d co a 
ters, the Stranger dies; and whether the Difleiſoz, o2 he in the ag | 
| Remainder fo2 Life who mave- the Surrender, had the better Ven 
4 Title, was the Queſtion. 'F; Jones 155 

So that the Point was, Whether this Surrender by a Copy- Cro. Ca # 
Holder in Remainder into the Hands of the Diſſeiſoz be good, 5 n 
and ſhall lo extinguiſh the Right to the Copyhold, that it ſhall „ 84. 137. 
= - revived by the Entry of the Dilleiſa into the faid 1 Roll. Abr. 

. 

Jt was ſaid, that in ſome Caſes a Surrender into the Hands | 
of a Diſſeiſo2 was good, that is, when the Surrender is made 
to him to the Uſe of another and his Þeirs, and he admits 
him; there the Perſon admitted claims not under the Lod, but 
under the Copyholder who made the Surrender, fo2 nothing 1 Inſt. 59. b. 
paſſes to the Low, but only to ſerve the Limitation of the Ale, C024 
1 Roll, Abr. 503. Litt. Q. pl. 1. q 
But in this Caſe the Gꝛantee muſt claim from the Lom him⸗ 
ſelf, and not from the Copyholder, becauſe he had but an Eſtate 
foꝛ his own Life, with which he wholly departed when he made 
the Surrender to the Uſe of the Diſleiſo2 himlelt. 


In Trinity- Term following, this Caſe was argued by Serjeant | 
Maynard on the other Side. 
There are Two Soꝛts of Surrenders of a Copyhold :: 
1. Pꝛoper. 
2. Fommnal and Ceremonious. 
It a Surrender be to the Lom to the Uſe of another, this is 
no pꝛoper Surrender; fo2 no Eſtate paſſeth to the Loꝛd, he being 
only the Inſtrument to convey it to the Surrendax, and this is 
But here the Surrender was to the Uſe of the Low himſelf, 
which is a pꝛoper Surrender, and in ſuch Caſe tis neceſſary 
that the Lowd have a Reverſion, fo2 one Eſtate is to be turned 
into the other, and there muſt be a continuing of Eſtates. 
But Dominus pro tempore, who is a Diſſeiſoꝛ hath no ſuch 
CARE? : Executor de ſon Tort ſhall ſize, but he cannot retain. 


= : 
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If therefoze he is not capable to take a Surrender to _— 


unlels he hath ſuch an Eſtate, then here is no Oiſſeiſin of the 


Copyhold, tis only of the Bano2; and then no greater Jnte- 
reſt paſſeth to the Diſleiſo2 than to a Stranger, whilſt the true 


Lom had been in Poffeſſion, fo2 fo he is quoad this Copyhald ik 


Piggot and 
L557 Saliſ- 


bury's Caſe, 


Antea. 


he was not diſleiſedrat it; fo2 if the Copyholder had thePoſſeſſion, 


there could be then no Diffeiſin; ik he was out of Poſſeſſion, then 
he had nothing but a Right, and that cannot be ſurrendꝛed, for: 


it muff be an Eſtate; as if a Leaſe fo; Pears keep Poſſeſſion, tis 


the Poſſeſſion of the Loꝛd, andthe Law is the fame in caſe of a 
Capphold, 2 Co. Bertiſworth's Caſe. - * 

The true Dwner m es a Feoffment in Fee: if Leſſee fo Pears 
continue in Poſfeſion, no Freehold paſleth. 

Jf Tenant_at TU of Parcel of the Manoꝛ be in Poſſeſſion, 
that pꝛevents a Delleilin af the Freehvid, much moꝛe in cale 


ok a Copyhald. 


Leſſee fo2 Pears, the Remainder to B. fo? Life, the Remainder 
to C in Fee; C. by Deed males a Feoffment to B and Livery, 


Ke. tis a void Conveyance, becauſe the Poſiefſion of Leſlre fo2 


Years is the Poſſeſſion of him in theRemainder foz Life, and as 
long as the Leffee-fo2 Pears is in the Poliſeftion, the Owner of 
the Inheritance cannot be out, Lit. 324 cap. Actornment. I 


North, Chief Juffice, and Wyndham enclined that the Surren · 
der was not good, foz it was a material Diſtinddion where the 
Surrender was made to the Uſe of a Stranger, and where it 
terminates in the Low; that a Surrender made by a CopyhoE 
der fo2 Life could not transfer, but extinguiſh his Right, fo2 
he could not give a greater Eſtate than he had; that there muſt 
be a Reverſion in the Lozd to make a Surrender to him to be 
good; and that if a — _ in On Gore could 


be no Difleiſin. 


But Juſtice Atkins contra That this Surrender muſt have 
Operation to extinguiſh his Right; foz though a Copyholder 


kz Life cannot ſurrender foz longer Time than his own Life, 


vet if a Surrender be made of ſuch a Copyhold to an Ale, tis 
good, and wozks by way of Ertinguiſhment of his Right, though 


the Ale be void; and if a Copyholder of Inheritance ſurrender 


to a: Difſeiſo2, ut faciat Voluntatem, who regrants to the ſaid 
Copyholder an Eſtate in Tail accoding to the Surrender, this 
ſhall bind.the Dinter, 1 Roll. Abr. — pl. 3. Tamen quære. 


The 
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The Copyholder in this Caſe might have ſold his Eſtate to 
the Ditleiſoꝛ, and it had been good; and though the Aﬀs of a 
Diſſeiſoꝛ ſhall not p2ejudice the Difleiſee, pet he could ſee no Rea- 
hav Tale who had parted with his _O Gould 
gain. 


Taylor woke Biddal. 


Cc a Gerdi in Ejedment: The Caſe was thus; Richard Deviſe till 
Ben was ſeiſed in Fee of the Lands in Queſtion, and had a he be of 
Siſter named Elizabeth, foꝛmerly married to one Smith; by whom Age, then 
the had Iſſue Auguſtine Smith, now Lefſo2 of the Plaintitk, and to him in 
the afterwards married one Robert Wharton, by whom ſhe had Fee, he di- 
Iſſue a Son called n and a Daughter called Maty, the ed within 
now Defendant. Age, yet a 

Richard Ben deviſe theſe Lands to Elizabeth his Sitter and Fee veſted 
Peir, fo2 ſo long Time, and until her Son Benjamin Wharton in him pre- 
ſhould attain his full Age of 21 Pears ; and after he ſhall have ſenly⸗: 
attained his ſaid Age, then to the ſaid Benjamin and his Heirs fo2 
ever; and if he die befoze his Age ot 21 Pears, then to the Heirs 
of the Body of Robert Wharton, and to their Heirs fo2 ever, as 
they ſhould attain their reſpective Ages of 2+ Pears, 
Richard the Teſfato2 dies, Benjamin died befoꝛe he came to the 
Fr — Pears, living Robert Wharton his F ather, afterwards 

C ; 

And the Queſtion was, Whether the Leo of the Plaintiff as 
Heir to Elizabeth, oz Mary, either as Heir to her Brother Benja- 

min, -92-aS Heir of the Body of Robert, ſhould have this Land: ? 


This Caſe was argued by Serjeant Pemberton this Term, and xx; parte 

by Serjeant Maynard in Eaſter · Term following fo2 thePainttf, Quer 

and they held that Auguſtine Smith, the Leſſoꝛ of the Plaintiff, ſhauld 

have this Land, becauſe no Eſtate veſted in Benjamin Wharton, he 

dying bekoꝛe he had attained his Age of 21 Years, and the Teſtatoz 

haͤd declared, that his Siſter ſhould have it till that Time, and 

then, and not bekoꝛe, he was to have it; o that if he never attained 

that Age (as in this Caſe he did not) the Land ſhall deſcend.to 

the Heir of the Teſtatoꝛ; that Elizabeth had only an Effate koz 

Years, and ſo having no *Freehold, the Contingent Remainder 

could not be ſuppoꝛted; that Mary could not take by May of 

ErecutowD De vile, becauſe Robert was living when his Son Benja- 

min died within Age; that therekoꝛe tis quaſi a Condition Pꝛece⸗ 

dent, . 5 Caſe, 10 Co. cited in Lampet's Caſe. I Leon. 18% 
LH Pp There 


* 
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There is a Difference between Boraſton's Caſe and this at the 
Bar, fo2 that was a Deviſe to Grecutozs till Hugh ſhall attain 
his Age of 21 Pears, and the mean Pyoofits in the mean Time to 
be applied by them fo2 Payment of the Teſfatozs Debts; and be- 
- cauſe he might have computed how long it would be befoze his 
Debts could be paid, therefoze it was adjudged, that after the 
Death of Hugh within Age, the Erecutozs ſhould continue in 
Poſleſſion till Hugh might have attained his full Age had he lived, 
and ſo a preſent Devile to them. 6 

But here the Devile is generally till Benjamin Wharton ſhall 
attain his Age of 21 Years, ſo that nothing veſted in him until 
that Time, and he dying befoze, then the Eſtate ſhall deſcend to 
the general Þeir,' who is the Plaintiff, | 

2. Admitting this ſhouldbe taken as an Executoꝛy Deviſe, there 
muſt be ſome Perſon capable to take when the Contingency hap- 
pens; and there was no ſuchPerſon in this Cale, foꝛ Robert was 
alive when Benjamin died, and Mary could not then take as Heir 
of his Body, fo2 Nemo eſt Hæres viventis; like the Caſe of Pell 
and Brown, viz. Brown had Iſſue William and Thomas, he deviſes 
Land to his youngeſt Son Thomas, and his Heirs; and it he die 
(living William), then to William and his Heirs; Thomas did die 
without Iſſue (living William), and it was adjudged, That if thoſe 
Wozs (living William) had been left out of the Mill, Thomas 
would have a Fee-Tail, which he might have doccked by a Common 
Recovery ; but by Reaſon of thole Mods he had only a limited 
Fee. becauſe the WUows (viz. If he died without Iſſue) are not inde⸗ 
finite to create a Tail, but are reſtrained to his dying without 
Illue (living William), which is a limited Fee; and his Eſtate 
being determined, William then had a Fee; but if he had died be- 
foe the Contingency happened, viz. in the Life-time of Thomas, 
and then Thomas had died without Iſſue, the Heirs of William 
would not have an Eſtate in Fee fo2 the Reaſons afo2eſaty, 5 

It therefoze nothing veſted in Benjamin Wharton, no2 in Mary his 
Siſter, then the Land deſcends to Auguſtine Smith as Heir at 
Law to Elizabeth, who was Heir to the Teſtatoz, and ſo the 
Plaintiff hath a good Title. 4 5 


Newdigate Serjeant contra. Here is only an Eſtate fo2 Pears 
in the Siſter of the Teſfatoz, and an Eſtate in Fee p2eſently ve⸗ 
ſted in Benjamin Wharton; and he relied upon Boraſton's Caſe, where 
the Father having Jflie, Humtry and Henry, deviſed to his Execu⸗ 
toꝛs till Hugh his G2andſon, the Son of Henry. ſhould be of age, and 
then to him in Fee; it was there adjudged, that the Executoꝛs 

had a Term till Hugh might have attained his full Age, _ that 

| | | though 
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though he died at the age of Nine Pears, yet the Remainder 9 
did immediately veſt in him in Poſſemion upon the Death of his * 
Gzandfather, and that by his dying without Jflue the Lands did f 
veſcend to his Bꝛother. pans „ j 
So here the Fee deſcends to Benjamin Wharton in Poſſeſſion, = 

and he dying without Jflue, and within Age, the Land ſhall then | 


** 


deſcend to his Siſter and heir. 3 
The like Judgment was given in the Caſe of Taylor and 
Wharton about 12 Pears ſince ; and in yo 124. a. ADevilecto 
his Mike, till his Son ſhall be of the Age of 24 Pears, then 
to the Son in Fee, and if he die befoze 24 Pears without Jſſye, 
then to the Wife fo2Life, the Remainder to A. &c. The Teſtatoz 2 Leon. 11. 
died. It was adjudged that the Son had a Fee-Simple preſently, Pl. 16. 
toꝛ an Eftate-Tail he could not have till he was 24 Years old; Dyer 354. a. 
and after the Death of his Father there was no particular Eftate 
to ſuppoꝛt that Eſtate in the Remainder till he ſhould come to the 
Age of 24 Pears, ſo that he took by Deſcent immediately. _ 
So here a Fee veſted in Benjamin pyeſently, and he being dead 
within Age, Mary may take as heir; however when che is of 
Age, the ſhall take as Heir of the Pody of Robert by TUay of 
Executozy Deviſe ariſing-out of the Effate of the Deviſoz, which Stiles 242. 
needs no particular Eftate to ſuppozt it, as in Caſe of a contin- Owen 143. 
gent Remainder; fo2 befoze Mary was of Age,Roberr her Father 
was dead, and ſo ſhe might well take, Trin. 19 Car. 2. in f. R. 
Snow verſas Cutler, Rot. 1704. - 


North Chief Juſtice. Favourable Diffintions have been al- Curia 
ways admitted to ſupply the Meaning of Men in their laſt Mills; 
and therefoze a Deviſe to A. till he be of Age, then to B. and his 
' Heirs; this is an Eſtate fo: Years in A. with a Remainder in 
Fee to B. And if ſuch a Deviſe to A. who is alſo made Execu⸗ | a 
toz, oꝛ fo2 Payment of Debts, it ſhall be fo2 a certain Term of q 
Pears, viz. fo2 ſa long as ac coding to Computation he might | 1 
have attained that Age had he lived. 8 
Contingent Remainders are at the Common Law, and ariſe 
upon Conveyances as well as Wills ; one map limit an Eſtate 
to A. the Remainder to another; and ſo it may be by Devile, if 
the Intent of the Parties will have it ſa. j 
But as at the Common Law all Contingent Remainders = 
- Hall not be good, ſo in Wills no ſuch Latitude is given, as if 
none could be bad; they are ſubjeft to the ſame Fate in Wills as 
in Conveyances. - | NN x 
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In this Caſe Elizabeth had a Term till Benjamin Wharton be 
of Age, fo2 the is Executrix; ſhe was likewiſe Petr at Lam ta 
the Deviſoz, and this Land had gone to her, had it not been foz 
this Mill; ſo that tis plain the Teſtato2 never intended that a 
e ſhould velt in her, but ſomewhere elle; fo2 he could 
never intend the Delcent ok the Jnheritanee ta that Perſon ta 
whom he had deviſed the Tem. 
It has been argued, That Mary is Þeir at Law to Benjamin, 

as well as Heir of the Body. of Robert, and ſo if ſhe can take 


either Way tis good; but to make her Heir to Benjamin, tig 
neceſſary that the Eſtate vet in him betozehe comes to z r Years; 


and fo2 that, Boraſton's Cale was much relied on, which was alſa 
ſald not to differ from thts at the Bar; that an Eſtate paſſes to 
Benjamin Wharton in præſenti, and that there was no Incapacity 
koꝛ Mary ko take by Map ot Executoy Ocviſe, as was urged on 
the other Side, and therefoze why ſhould ſhe not take by May of 


- Exccutozy Deviſe as Heir.of the Body of her Father, oz at leaſt 
As Heir of Benjamin her Bother 2 | t 


dn Executozy Deviſe needs no particular Eſtate to ſuppozt it, 
fo2 it ſhall deſcend to the Heir till the Contingency happen; tis 


not like a Remainder at the Common Law, which-muſt veſt eo 


pl. 2 


3 Co. 20. a. 
1 Inſt. 378.a. 


inſtanti that the particular Eſtate determines; but the Learning 
of Executoy Deviſes ſtands upon the Reaſons of the old Law, 
wherein the Intent of the Deviſo? is to be oblerved: Foz when 
it appears by the Mill, that he intends not the Oevifee to take 
but in futuro, and no Diſpoſition being made thereof in the mean 
Time, it ſhall then delcend to the Heir till the Contingency aps 
pen; but if the Intent be that he ſhall take in prælenti, and there 
is no Jncapacity in him ta do it, he ſhall not take in futuro by an 


Executo2p Deviſe. 


=. 1 4 


* ADeviſe to an Inkant in ventre ſa mere is good, and it ſhalt 


_ deſcend to the Heir in the mean Time; fo2 the Teſtatoz could 


not intend he ſhould take pzeſently, he muſt firſt be in rerum na- 
tura. . . ; 
Ik an Effate be given to A. fo2 Life, the Remainder to the 
right Heirs of B. this is a contingent Remainder, and ſhall be 
governed by the Rules of the Law; fo? if B die during the Life 
of A. tis good; but if he ſurvive tis void, becauſe no Body can 
be his right Heir whilſt he is living; and there ſhall be no De- 
fcent to the Heir of the Dono2 in the mean Time to ſuppozt 
this — Remainder, that fo when B. dies, his right Heirs 
may a e. * by | 
Jn this Caſe a Fee did veſt in Benjamin pꝛeſently, and there: 
foe after his Death without Jflue the Defendant is bis Heir, 
| | bee =. | EE: and 


3 * of dy = mw  — * 
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ind hatha good Title, if not as Heir at Law, yet ſhe may take 

by Cay of Executozy Deviſe as Heir. of the Body of her Father; 

which though it could not ſbe whilſt he was living, (becauſe nemo 

eſt Hæres viventis,) yet after his Death the was Heir of his Body, 

and was then of Age, at which Time, and not befoze, ſhe was 

to take by the Will, . ve i453 414 7. net 

That Elizabeth, the general Heir, had only an Effate fo2Years, 

till Benjamin ſhould o2 might be of Age: And fo by the Opinion 

of the whole Court Judgment was given koz the Defendant. 


a 


Evercd verſus Hone. 


Pecial Uetdif in Ejetment; wherein the Caſe was thus, viz. 

A Pan hath Ilie Two Sons, Thomas his eſdeſt, and Ris 
chard his Bun -s. 
Thomas hath Iſſue John. = 
Richard hath Allie Marx. 

The Father deviſed Lands to his Son Thomas fo2 Life, aud Conſtru- 
akterwards to his Gzandſon John, and the Heirs Wales of his Aion of 
Body; and ik he die without Jſſue-Bale, then to his Gꝛandaugh⸗ Words in 
ter Mary in Tail, and charged it with ſome Payments, in which a Dcviſc. 
CUit! there was this P2oviſo; viz. Provided if my Son Richard | 
ſhould have a Son by his now Wife Margaret, then all his Lands 
ſhould go to ſuch Firſt Son and his Heirs, he paying as Mary ſhould 
Afterwards a Son was bom; and the Queſtfon was, Mhether 
the Eſtate limited to Thomas the eldeſt Son was thereby de⸗ 
keated. And the Court were all clear of Opinton, that this Þ20-: 
viſo did only extend to the Caſe of Mary's being intituled, and 
had no Influence upon the Firſt Eſtate limited to the eldeſt Son. 


Anonymus. 


IN the Exchequer Chamber, befoze the Loꝛd Chancello?, the Rector 
Lozd Treaſurer, and Two Chief Juſtices, the Caſe was thus: or an Exe 
viz. The Plaintiff had declared againſt the Defendant as Ere- r de ſon 
cutoꝛ of Edward Nichols, who was Exetutoꝛ of the Debtoz, © Tire not 
The Defendant pleads, That the Debtoz died inteſtate, and liable ac 
Adminiſtration of his Hoods was granted to a Stranger, abſque Law. 
hoc, that Edward Nichols wag ever Erecutoz, but doth not ſay, + - 
o' ever adminiſtred- as Executoꝛ, fo2 in Truth he was Executot 
aq-too Torr 8 ay OHIO £5 8. 0 On | 
| | | The 


* 
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The Plaintiff replies, That befoze the Avminiftration granten 
to the Stranger, Edward Nichols poſſeſſed himſelf ot divers Goods 
of the ſaid Debtoz, and made the Defendant Exerutoz, and died; 
and the Defendant demurred ; and Judgment was given fo2 the 
Plaintiff, but reverſed here; fo2 an Executoꝛ of an Executor de 
ion Tort ig not liable at Law, though the Loꝛd Chancelloz ſatd he 
would help the Plaintiff'in Equity. e en PRI 
But here Adminiſtration of the Soons of the Debtoz was 
granted befoze the Death of the Executor de ſon Tort, ſo his Exe- 
cutoꝛſhip vaniſhed, and nothing ſhall ſurvive. 


The Lady Wyndham's Caſe. 


JF Flotſam tome to Land, and is taken by him who hath no 
Title, the Action ſhall not be bzought at the Common Law. 

and no Pꝛoceedings ſhall be thereon in the Court of Admiralty; 
- fo2 there is no need of Condemnation thereof as there is of Pꝛi⸗ 
res: By the Opinion of the whole Court of Common Pleas. 


2 Roſe verſus Standen. 


Action IN Accompt fo2 Sugar and Jndigoe ; the Defendant pleadey, 
wheremiſ- {| That the Plaintiff bought an Indebirarus aſſumpſit, à Quantum 
conceived meruit, and àn Inſimul compuraſſer, fo; 1001, due to him fo2 
by che Wares ſold ; to which he pleaded, Non aſſumpſit; and that there 
Plaintiff, was a Uerdi# againf him; and then avers, That the Mares 
and Ver- mentioned in that Action are the ſame with thoſe mentioned here 
dict a- in the action ak Accompt: The Plaintiff demurred, and it was 
gainſt him ſaid fo2 him, That he had bꝛought his foꝛmer Action on the Caſe 
no Bar ro too ſoon ; foꝛ if no Accompt be ſkated, the Action on the Caſe on 
a new the Inſimul computaſſet will not lie, and ſo the fozmer Uerdit 
Action. might be given againſt him fo2 that Reaſon, 


Ex parte _ But on the contrary, the Defendant ſhall not be twice troubled 
Def, Ffo2 the ſame Thing; and if the Uerdit had been fo2 the Plaintitf, 
that might have been pleaded in Bar to him in a nem action. 


Curia. But the Court were of another Opinion, That this Plea was 
2 Cro. 284. not good, and that if the Plaintiff had recovered, it could not 
have been pleaded in Bar to him; koz if he miſconceives his 

Action, and a (Uerdif is againſt him, and then bꝛings a pꝛoper 
Adkion, the Defendant cannot plead that he was barred to bing 


ſuch 
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ſuch Action by a fo2mer Uerdif, becauſe where tis inſufficient it Ante. 
- Hall not be pleaded in Bar; as in Debt upon Bond the De- fart gal 
kendant pleaded another Action upon the ſame Bond, and the Ju- Rosl 424 
ry found Non eſt factum; The Entry of the Gerdick was, that Lamper, 
the Defendant ſhould recover Damages, & eat inde fine die, but Ante. 
not quod querens nil capiat per Breve, ſo no Judgment to bar him, 
„ nay 0 Bf Orgs 

But pending one Action another cannot be bzought, fo? they 
cannot both be true. 5 5 

Ik no Accompt be ſtated, the Action on the Cale upon an lnſi- 
mul com putaſſer would not lie; the Inſimul computaſſet implies an 

Accomyt ; and upon Non aſſumpſit pleaded, the Defendant might 
have given Payment in Evidence, and fo2 that Reaſon the Jury 
migit find toz him. Tis true, he might have pleaded Plene 
coniputavit, which is the general Plea: But it may as well be 
pꝛetumed that the Uerdi was againſt the Plaintiff, becauſe the 
Adlan would not lie; and the Matter being in dubio, the Court 
will intend it againſt the Pleader, he not having averred to the 
tontrarp, and lo they held the Plea to be ill. 
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L 5 Osborn verſus Wright. 


25 | Ction on the Caſe follows, Viz. The Plaintiff declares 
Y that the was unmarried, but about to marry one J. S. and 


that the Defendant, to hinder her Marriage, ſpoke theſe 
Wows of her, Viz. She is a Whore, a Common Whore, 
and N.'s Whore ; per quod Maritagium amiſit. The Jury found 


the Defendant guilty of ſpeaking the TWows, but that the did 


Serjeant at 


Law, whe- 
ther Privi- 


ledgetobe 


ſued only 
in the 
Common- 

_ Pleas. © 


2 Levinz. 
129. 


ment, returnable befoze the Low Chancelloꝛ and Chief Juſtices 
| y 1 geY 


not loſe her Marriage thereby; and it was moved in Arreſt of 
Judgment that theſe Moꝛds are not aſtionable, being only Scold⸗ 
ing; and of that Opinion was all the Court, and Judgment was 


arreſted, = 


Hambleton werſus Juſtice Scroggs & alios, in Camera 
„ SCACCAIEE: | 
JN Aſſaulr and Battery was brought againſt the Defendants 
in the Kings-Bench ; to which one of them pleaded, that he 
was a Serjeant at Law, and ſo ought to have his Paiviledge to 
be ſued by Bill in the Common-Pleas, and in no other Court: 
To this Plea, the Plaintiff demurred ; and Judgment was gi⸗ 
ven in my Low Chief Juffice Hale's Time, by the Opinion of 
him and the whole Court of King's-Bench, That a Serjeant at 
Law might be ſued there, and was not ſtable in the Court of 
Common-Pleas only. | | 
2. That in this Aion the Defendant ſhould not have his Di- 
viledge, becauſe it was bought againſt him and another. | 
And afterwards a TUrit of Erroꝛ was H2ought upon this Tudg- 


of 


—— 
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of the King's-Bench and Common-Pleas, and the Erro2s were ar- 
gued befoze the Two Chief Juſtices at Serjcants· Inn in Chancery- 


Lane. 


M2. Holt foz.the Plaintiff in the Writ of Erroz, That a Ser- Ex parte 
je ant at Law is to be ſued only in the Court of Common-Pleas, Quer. 
and not elſewhere, becauſe there is an abſolute Neceſflity of his 
Attendance there: Þe is \wom, and no other Perſon can plead 
at that Bar; and therefoze if he ſhould be ſued in any other Court, 
it would be an Jmpediment to the Buſineſs of that Court, where usb. 155. 
not only the Officers but their Servants have Paiviledge. 

An the 13th of E. 4. 2. there wag ſome Diſcourſe about the 
Paiviledge of Serjeants at Law, where it was held that he is 
not to be ſued in that Court by Bill, but by Oꝛiginal; but 
either May he is to have his Paiviledge. So the Servant of 
an Officer is not to be ſued by Bill, but he is ſill to have the Cro· Car. 84. 


8 
. as 


* 


Paiviledge of the Court, and fo had Serjeant Hedley's Clerk 
in the Reign of King Charles the Firſt, 
The Serjeants receive a kind of Jnduition to the Bar, and 
have a Place afligned them; and that they ought to have Paivi- 
ledge, the very Wows of the Writ are obſervable, Viz. (men⸗ 
tioning a Serjeant at Law) ex Officio ineumbit in Curia illa. 

And though it hath been ſaid and given as an Anſwer to that 

Cale in Cro. Car. That where the Serjeant's Clerk was ar- 
reſted in an Inkerioꝛ Court (as in that Caſe he was) there he 
thall have Paiviledge, but not agatnſt the other great Courts - 
in Weſtminſter-Hall ; this is a Difference never pet taken Motice 
of in any Book, no2 doth the TUrit warrant this Diſtiniton. 
2. He ſhall have his Duviledge though he be joined with ano- 
ther, becauſe the Action is joint and ſeveral, and the one may 
be found guilty and the other acquitted; and it would be an 
eaſy Tay to ouſt a Ban of his Puviledge, if it might be gone 
by joining him with another who hath nane, 14 H. 4. 21. 

But the Perſon with whom the Serjeant is joined map be 
ſued in the Common-Pleas likewiſe, fo that he ſhall not hinder 
him from having Pzxiviledge who of Right ought to have it, 


10 E. 4. 15. 


Offley contra. As to the Firſt Point, the Court of King s. Bench Er parte 
agreed, That a Serjeant at Law ſhall always have the Paivi- Der. 
ledge of the Court of Common Pleas againſt all Jnferio2 Courts, 
but not againſt the other Courts in Weſtminſter- Hall, foz he map 


be ſued in any of them. | 


Q q A 


ſi 


———— 
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2 Serjeant is not like the Common Officers of the Court, 
koꝛ they are to be attendant there, and no where elle; but a 
Serjeant at Law is not confined to that Court alone, he may 


be afligned of Council in any other Court, and doth uſually put 


his Hand to Pleas, both in the Kings Bench and the Exchequer; 


but a Philazer oꝛ Attomey of that Court cannot p2attiſe in his 


viſare vult. 


own Name in any other. 


All Caſes of Pꝛiviledge ought to be taken ſtrickly: : And that 


which was cited concerning the Paiviledge of a Serjeant's Clerk 
is not like this, becauſe the Arreſt was in an Jnferio2 Court. 


Jn the xx E. 4. 2. b. The Chief Juſtice of the King's-Bench 
came to the Common-Pleas Bar, and told a Serjeant who he 


had aligned foꝛ a Pauper, That if he would not come into that 


Court and plead fo2 his Client, he would fozejudge him; ſo that 
ff he could be fetch'd out of the Common-Pleas and carried to 
the King's-Bench, he is not confined to that Court alone, 
In the 5 H. 5. nu. 10. Complaint was made that the Sub⸗ 
jets of the King were not well ſerved in his Courts; the Par⸗ 


liament thereupon oꝛdered, That one Martin and others ſhould 


take upon them the Dignity of Serjeants at Law; ſo that it 
appears that their Bulineſs lies in other Courts, as well. as in 


that of the Common-Pleas. 


2. As to the Second Point: Here is a joint action fo2 any 


| - Thing that appears to the contrary, and the Plaintiff may p2o- 
- ceed againſt one in the King's-Bench, and therefore the other ſhall 


be ouſted of his Paiviledge (it he have any) in — Common- 
Pleas, Moor, 556. 20 H. 6. 32 5 


North Chief Juſtice ſaid, That he 8 took it to be 
an uncontroverted Point, That a Serjeant at Law ſhould be 


ſued only in the Court of Common-Pleas by Bill; he is bound 
by Oath to be there, and when he bzings a Writ of Puvi⸗ 


ledge, tis always out of that Court, and no other? Curia ad- 


- 


The 
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The Attorney-General verſus Sir John Read. Iz Scac- 


cario. 


. A Special Uerdi# was found : The Caſe was Diſabilicy 
7 EY 85 | „ „ by Ka- 
Viz. Sir John Read, x Apr. 24 Cat. 2. was by Sentence in the <A ought 
Spiritual Court divoꝛced a Menſa & Thoro, and fo2 Non-JPay- to be re- 
ment of Alimony was excommunicated. + - moved by 
_ Afterwatds it was Enaited by theStatute of 25 Car. 2. cap. 2. the Party 
That all and every Perſon or Perſons who ſhall have any Office, to enable 
Civil or Military, ſhall take the Oaths of Supremacy and Alle himſelf to 
giance, and receive the Sacrament (within the Time limited by execute an 
the ſaid Ack) or otherwiſe ſhall be adjudged iyſo facto incapable and Office. 
diſabled by Law, or if he execute any Office after his Neglect or 2 Ven. 237, 
Refuſal ro qualify himſelf within the Time therein appointed, 238. 
(viz. Thꝛee Months) then he ſhall be diſabled to ſue in any 
Court, and ſhall forfeir the Sum of 5ool. © , 
Sit John Read was made High-Sheriff of Hartſotdſhire, 12 No- 

vemb. 25 Car. 2. and being ſtill under the Sentence of Excom⸗ 
munication, he took upon him the Dffice, and executed it fo2 
3 Months, viz. to the 12th Day of February afterwards, and then 
_ refuſed to ſerve any longer; the Judges came ſoon after to keep 

the Aſlifes fo2 that County, but there was no Sheriff there to at⸗ 

tend them, and the Reaſon was, becauſe it he had executed the 
Office without taking the Daths (the Time being now expired, 
wherein he ought to have taken the ſame,) then he had ſubjecked 

himſelf to the Foxfeiture of 500 |, and he could not receive the 
Sacrament becauſe he was Excommunicated, and therefvze ſup- 
poſed that after the Months he was ipſo facto diſcharged by the 
afozeſaid Statute; and whether upon all this Matter the Deken⸗ 
dant be guilty,was the Queſtion. 


Ward and Sir William Jones the Attomey⸗General argued, that 
the Defendant was guilty. hs = 
1. The Oath and Sacrament are neceſſary Qualifications fo2 
all Sheriffs, becauſe the A# appoints theſe Things to be done, 
and the Penalty therein extends to thoſe who execute any Dffice 
after the Thꝛee Months, without doing the ſame, but not to 
ſuch who negle# to qualify themſelves, © 
And though it may be objecked, that the A gives no Penalty 
koꝛ not taking of the Dath, - only enjoins it to be done, and _ 
' 254 42 Jeit! 


e 
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jets the Perſott to the Fozkeiture of 500 1. koꝛ executing an Ok. 

fice after Thzee Months, that being not done; ſo that this is 

not to be puniſhed by Inkozmation, it being no Offence at the 

Common Law; pet if an Ack appoints a Thing to be done, the 
Tranſgreſling of the Law is an Dffence at the Common Law, 

and ought thus to be puniſhed; and fo it was adjudged in Caſtle's 

1 Roll. Abr. Suppoſe the Defendant had given Bond to perfozm a Thing, 
251. 455- A Diſcharge by the Alt of God, 02 by the Obligee, had been good, 
but the Obligoꝛ ſhould never diſable himlelk; and ff it be ſo m 

© paivate Contracts, much moze in the Cale of the King, becauſe 
our Duty to him is of the higheſt Nature. 1 
2, Theretoꝛe the Excommunication can be no Excuſe to theDe- 
kendant: Fo2 though he might have been ercuſed ik he had deen un⸗ 
der a legal Offability, which he could in no wiſe pꝛevent; yet here 
he was able, and had Time enough, and it was in his Power to 
have diſcharged himſelf from this Excommunication, and being 
bound by his Duty and Allegiance to the Ring to perfozm the 
Office, he ought to quality himſelf fo2 the Perfounance, and ei⸗ 
ther to remove the Diſability, o2 ſhew he had not Power to do it. 
Tis his Obſtinacy that diſabies him; and tis abſurd to think 

that this Excommunication,which was deſigned as a Puniſhment, 
ſhould now be an Eaſe to him, to excuſe him from erecuting this 

 Dffice, Moor 121. Lacie's Caſe. 3 BY | 
3 . That the Defendant is puniſhable fo? this Neglect, other⸗ 
wile the King would loſe the Effef of his Subjecks Service, if 
it ſhould be in their Power to diſcharge themſelves at Pleaſure; 

an Act of Parliament cannot, and much leſs the Oefendant him- 

ſelf by his own At take away his Duty and Service which he 
oweth to the King: And therefoze, though tis Enaited, That 
: a Sheriff ſhall be only fo2 one Pear, yet it has been adjudged 
me that the King by a Non obſtante may diſpenſe with that Sta- 
tute, becauſe otherwiſe he would be depzived of the Service of 

his Subjets. | 

Ik a Sheriff, when he is firſf admitted into his Dice, refuſes 

to take the Dath of his Office, he is finable, and ſo he ought. 

here; if any Alteration be made by the Kmyg of that Oath, his 

Cro:Car. 26. Diſobedience afterwards is puniſhable, though a Foꝛm of the 
Oath is p2eſcribed by the Aft of Parliament; and there is no other 
Clay to puniſh the Defendant in this Caſe but by Inkoꝛmation, fo2 

alter the Thee Months (in caſe he execute the Office not being 

qualified) the Ac gives the Penalty to the Jnfomer ; and if he 

ſhould not execute it, the Jnconvenience would be great, becauſe 
"tis an Office which concerneth. the Adminiſtration of Juſtice, 

| 85 e and 


Paſch. 30 Car. IL. in Scaccario. 


and neceſſary fo the Banageinent and Colletion of the King's 


Revenue. RN | on | 
The Statute extends to Offices of Truſt as well ag of Pꝛaſit, 
and enjoins the Thing to be done, the Tranſgreſſion whereof 
is an Offence, as well at the Common Law as againſt the Sta- 
tute, and ſo puniſhable by Jnfozmation, aud therekoꝛe they prayed 
Judgment againſt the Defendant, _ | 


Sawyer and Levins contra. Viz. The! agreed, if the SubjeF Ex parte 
thee, but the Defendant Def. 


be qualified he ought to accept the O 
was not ſo qualified, and therefoze to be excuſed, But befoze 
they entered upon the Debate, whether this was an Affence o2 
not, they took an Exception to the Foꝛm of the Inkozmation. 
Viz. That it was not good, becaule it did not conclude con- 

tra formam Statuti; fo2- if the Dffence be at the Common Law, 

and a new Penalty is given by the Statute, the Pꝛoceedings ought 
to be either at the Common Law by ay of Fine, oꝛ upon the Sta- 
tute fo2 the Penalty; but if the Offence be by the Statute, then 
it muſt be laid to be contra formam Statuti. Now. if this wag 
any Dffence in the Oefendant, it was becauſe he did not receive 
the Sacrament and take the Bath, which is an Dffence again 
the Statute, and therekoꝛe ought to conclude contra formam Sta- 
tuti, which is efſential. Then as to the Subſtance; 
1. The Inkozmation is inſufficient, fo2 there is no Offence 
at all of which the Common Law doth take Notice; and though 
the Conſequences of the Thing done may be bay, yet no Man 
ſhall be puniſhed fo2 that, becauſe thoſe only aggravate the Ok⸗ 
_ fence, if any; neither is this Inkozmation true, fo2 it ſaith he 
_ refuſed abſque rationabili cauſa, but here was a reaſonable Cauſe : 

And though it may be objefed, that it was only impotentia volun- 
tatis; and, that every Subject being diſabled, is to remove that 
— Diſability to ſerve the King, this was denied; fo2 a Man who 

is a Pꝛiſoner fo2 Debt is not bound o2 compellable to be She- 

_ riff, neither is a Man bound to purchaſe Lands to qualify him- 
ſelf to be either a Coꝛoner o2 Juſtice of the Peace. By the Sta- 
tute of ; Jac. every Recuſant is diſabled ; he may conkoꝛm, but 
he is not bound to it, fo2 if he ſubmits to the Penalty, tis as 


. much as is required by Law, Tis true, a Subjeck is bound to 


lerve the King in ſuch Capacity as he is in at the Time of the 
Service commanded, but he is not obliged to qualify himſelf 
to ſerve in every Capacity: Neither doth it appear in this Cale, 


that the Defendant was able to remove this Jncapacity, and that 


| Hould hare been chewn on the other Side, and all Judges are to 
judge upon the Reco. The 
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not lie; and fo? that, 


The Intent of the Statute is, That if Perſons will not qun⸗ 


likythemlelves, they ſhall not execute any Office, and it was made 


to keep Roman Catholicks out of Places, but not to fozce them 


to accept of Offices of Truſt in the Government; and it deſigng 


no Puniſhment fo2 quitting, but fo2 executing,of a Place contra⸗ 
ty ta the Law; but ik this be an Offence, this Inkonnation will 


. It was argued, That if a Ching be either commanded oz 
fozbidden by a Statute, the Transgreſion in either Cale is an 
Offence puniſhable by Tnfozmation ; but when an At doth not 


generally command a Thing, but only ſub modo, the Party of- 


fending is puniſhable no otherwiſe than deſigned by that Law; 
as where the Statute of 18 H. 6. cap. 11. pꝛohibits any Man 
from being a Juſtice of the Peace, unlcſs he have 401. per An. 
and the Statute of 5 & 6 E. 6. cap. 16. which makes ſuch Bar⸗ 


gains as are therein mentioned about buying of Dffices void, 


if ſuch Dffice be foxfeitable, then an Jnfo2mation will lie; but when 
tis ipſo facto void, as in both the foꝛmer Caſes, then tis other- 


wile, becauſe the Puniſhment is executed by the Statute it ſelf; 


and therefoze where the Avoidance is made by the A, there is 
no Need of an Inkonnation. | GS 
And the Objefion of Impotentia voluntatis ig not material to 
this Purpoſe, becauſe Simony, buying of Offices, not ſtibſcri- 
bing the 39 Articles, accoꝛding to the Statute of the Queen; 
theſe are all voluntary Aﬀs, yet no Inkonnation lies againſt ſuch 
Offenders, becauſe the Statutes execute the Puniſhment, 
The Intent of the Parliament is here declared, the Oiſability 
of the Perſon makes the Otlice void; void to all Jntents, foz 


the Right of Inkants oz Wen in Paiſon is not ſaved; ſo that 


admitting it to be an Offence if the Duty be not perfozmed, yet 
if ſuch a Qualification be requiſite to make a Man to at in ſuch 


.anDffice, o2perfozm ſuch a Duty, if that Qualification be want⸗ 


ing, the Party is only punithable by the Loſs of the Dffice, 
The Ad doth not diffinguiſh between Offices of Truſt and 


Profit; And as to the other Objeftion, viz. That tis in the 
Power of the Defendant to qualify himſelf, the ſame might as 
well be objetted againſt all the Popiſh Recuſants, upon the Sta- 


tute of 3 Jac. and if a Statute doth Diſable Perſons, o2 abꝛidge 
the King of their Services, there is no Injury done, becauſe the 


King himſelf is Party to the Ack; but if Biſchiefs were never ſo 


great, ſince they are introduced by a Law, they cannot be avoiden 


- till that Law is changed. 5 


3. But admitting the Inẽoꝛmation to be good, and that this is 


an Offence fo2 which it will lie, pet the Excommunication is a 


n- 
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ſufficient Excuſe; it appears by the Uerdi# that the Defendant 
was abſolutely diſabied to be Sheriff, fo2 if he is to take the 
Dath and receive the Sacrament in oder to it, if he cannot be 
admitted to the Sacrament, as being under the Sentence of Ex- 
communication, that is an Excuſe. 

The Defendant is only argued into a. Guilt, fo2 the Jury have 
not kound any; they do not ſay, That it was in his Power ta 
yteld Obedience. oꝛ that he might have enabled himſelf; they only 
find his Jncapacity; and though it was a voluntary Ack, which 
was the Cauſe of his Dilability, yet in ſuch Caſes the Law _—_ 
not look to Cauſes ſo remote. Ik a Man be in Pꝛiſon fo2zDebt, _ 
it is his own Ac fo? contracting it and not paying, but yet an 
Outlawꝛp againſt him whilft in Paiſon ſhall be reverſed, becauſe 
the immediate Cauſe, viz. the Jmpziſonment ; and the Judg- 
ment was in invicum. and the Law looks no farther ; and ſo Judg- 
ment was p2ayed fo2 the Defendant. 


| But the Court were all of Opinion, that this Inkoꝛmatian 

would lie, and that the Defendant was punichable fo2 not re⸗ 

moving the Diſability, it being in his Power to get himſelf ab- 

_ ſolved from the Excommunication: And ſo Judgment was given | 
againſt him, and d Crit of Erroꝛ bꝛought, &c. 


Godfrey verſus Godfrey. In Communi Banco. 
Intrat Hill. ult. Rot. 327. 


EBC upon a Bond koꝛ Perkoꝛmance ok an Award, i in which Award of 
the Arbitratozs had taken notice of 72 1. in Controverſy, a leſſec 


and had awarded 501. in Satiskadion: The Defendant pleads Sum in Sa- 


Nullum fecerunt Arbitrium ; the Plaintiff replies an Award, and tisfaction 
ſets it fo2th and aſſigns a Breach; to which the Defendant de⸗ of a greac- 
murred, becauſe it appeared by the Award that 721. was in Con- cer, and 
troverſy fo2 Rent due, and that 50 l. was awarded in full Satis- good. 
ktuttkion of 72 1. and general Releaſes to be given; but it did not 
appear that any other Matter was in Controverſy between the 
Parties, though the SubmiMion- was general; and Arbitratozs 
map reduce incertain Things to a Certainty, but they cannot make 

a Debt certain to be leſs, except there were other Differences koꝛ 
which likewile this Releaſe was to be given, 10 Hr. 


But the whole Court were of Opinion that the Award was go od, Curia. 
fo? that 8 Arbitratoꝛs might conſider _ Matters yr the 
arties ; 


i 
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Parties; neither did it appear by the Award that the 72 1. was 
due, but in Demand only; and tis unreaſonable fo2 him to find 
Fault with his own Eaſe; koꝛ he alledges that he ought to pay 72 1. 
and complains becauſe the other Party is contented with 50 l. 
and demands no moꝛe. Judgment fo? the Plaintiff, | 


Wright verſusBull. | 
| Condition TYEBT upon a Bond fo; Payment of 401. The Condition 
where tis / whereof was, That if the Defendant ſhould work out the 


Di. jun- faid 40 J. at the uſual Prices in Packing, when the Plaintiff ſhould 
Rive cis have Occaſion for himſelf or his Friends ro employ him therein, or 
in che E. Otherwiſe ſhall pay the 40 J. then the Bond to be voide. 
legion of. The Defendant pleads, That he was always ready to have 
the Party wꝛought out the 40 l. but that the Plaintiff did never employ him; 
to have ei. and upon Demurrer the Plea was held ill, becaufe the Defen- 
hr dant did not aver that the Plaintiff had any Occaſion to make ule 
bor him; and fo? that it was at his Election either to have Mok 
Basket and 02 Money, and not having imployed him, but bꝛought his Adtion, 
Basket, that is a Requeſt in Law; and ſo he hath determined his ElefXion 
antea. ts have the Ponep; and Judgment was accowingly given foz 


the Plaintiff. 
Blackbourn verſus Conſet. 
Place, N Replevin, the Avowant pleads an Execution taken out, 
e and that a Term fo2 Years was extended, and an Aſign- 


tall be in- ment thereof made by the Sheriff, but alledges no Place where 
rended, the Alignment was made: But upon Oemurrer it was heln 
tho not good, fo? it ſhall be intended to be aligned where the Land doth lie. 
laid in the 55 PS 


Pleading. Hall verſus Carter. 


Bond to [2 an Aion of Debt upon a Bond, the Defendant craves 

render Oper of the Condition, which was, That if another Perſon, 

' himſelf a (who was arreſted at the Suit of the Plaintiff, and fo2 whom 
Priſoner, the Defendant was now bound) ſhould give ſuch Security as the 

good. Plaintiff ſhould appzove of fo2 the Payment of 90 l. to him, o2 

Sid. 132. ſhould render his Body to Pꝛilon at the Return of the Writ, then 

pl. 4 the Obligation to be void, | EIS 


Che 


EN — — 
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| "The Dekendant pleads the Statute of 23 H. 6. cap. 10. That 
this Bond was given pro eaſimento & favore ; And this Caſe co- 
ming to be argued upon a Demurrer, the Queſtion was, CUhether 
ſuch Bond be within the Statute oꝛ not? And the Court were of 
Opinion that it was nor. 5 
If the Sheriff takes Bond in another Man 8 Name, to elude 
the Statute, ſuch Bond is void; but the Plaintiff may give 
Directions to the Officer to take ſuch Bond as this to himſelf; 
tis only an Cxpedient to pꝛevent a new Arreſt, and the Agree- 
ment of the Plaintiff makes it good. | 
At a Capias be taken out againſt the Defendant, and a Third 
Perſon gives thePlaintiff a Bond, that the Defendant ſhall pap 
the Money, oz render himſelf at the Return of the TUrit ; tis 
a good Bond, and not within the Statute, becauſe tis not by 
the Direct on of the Officer, but by the Agreement of the Plaintiff, 
- and there is no Law that makes the Agreement of the Parties x T. Jones, 95 
void; and if the Bond was not taken "y ſuch e it a 
might have been traverſed. . 


But Juſtice Atkins doubted, becauſe a Bond to render rink 
ſelf a Paiſoner is void, Bewfages's Caſe, xo Co. But if it had been 
to pay the Money, 02 appear at the Return of the TUrit, it had 
Pla ri. : Put notinithitanving 3 n Yun fo2-the 

aintiff. 


Stanton Derſues Shaxton. 

Non damni. 

Toe: Condition of a Bond was, That the Defendant ſhould #:arss not 

ſave harmleſs Thomas Shaxton, and the Moztgaged Pꝛe⸗ a good 

miſſes, and ſhould pay the Jntereſt fo2 the pꝛincipal Sum. _—_ 

The Dekendant pleads, That Thomas Shaxton non fuit dam- where the 

niicatus, fo2 that the Defendant had paid the 1201 pꝛincipal Mo; Perſon and 

ney, with all the Arrears of Intereſt due at ſuch a Day: And upon Lands are 

a Demurrer this was held no good Plea; becauſe the firſt Mat⸗ to be in- 
ter non damnificarus,goes to the Perſon,and not to the Pꝛemiſſes: dempni- 

And fo Judgment was ous fo2 the Plaintiff, 4 


Antea. 


Br Anonymus. 
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Anonymus. 


Aſter Ac- E Defendant was indied fo2 a Common Treſpaſs, 
quictal for and acquitted ; and now was Plaintiff in an Aﬀton on the 
a Com- Caſe againſt the P2oſrcuto2 : And by the Opinion of the Chizf 
mon Tre(- Juſtice the Action will lie fo2 the Charges and Expences in de- 
paſs an kending the Pꝛolecut ion, which the Acquittal pꝛoves to be kalle, 
Action on and the inviting him pꝛoves to be malicious; fo2 i he had in- 
the Caſe tended any Thing foz his own Benefit oꝛ Reconpence, he might 
will lie. have bzought a Civil Action, and then if he had been kound Not- 
Sid. 455, Guilty, he would have had his Coſts allowed. | 2 
66. Though the Pꝛoſecution be fo2 a Treſpaſs fo2 which there is 
a pꝛobable Cauſe, yet atter Acquittal it ſhall be accounted ma- 
licious ; the Difference only is where the Jnditment is fo2 a 
Criminal Matter, but where tis fo2 ſuch a Thing fo2 which a 
Civil Aion will lie, the Party can have no Reaſon to pzoſecute - 
an Jndiment, it is only to put the Defendant to Charges, and 
to make him pay Fees to the Clerk of the Ales. 


Antea. 


Penrice and Wynn's Caſe. 


Fl abeas 83 Maynard moved fo2 a Habeas Corpus fo2 them, being 
* 7 committed to the Poultry Compter by the Commiſſioners of 
10 wakes K. Bankrupts, fo2 refuſing to be examined and wo touching 
f 85 ei their Knowledge of the Bankrupt's Eſtate: The Pzoceſs a- 
M © Jainſt them in this Court, was an Attachment of Puiviledge, | 
acters. which was a Civil Plea, and of which the Court han Jurif- 
 difion, and therefoze the Habeas Corpus muſt be granted. And 
the Chief Juſtice ſaid, that it might be without Motion, becauſe all 
Aura. the Habeas Corpus's in thar Court were ad ſaciendum & reci piend 
| and they Jflue of Courſe; but in the King's-Bench they are ad 
ſubjiciendum which are in Criminal Cauſes, and not to be grantey 

without Motion. Then the Serjeant moved that the Sheriffmight 

return his TUrit, which was done, and being filed, he took Ex- 

ceptions to the Return, by which the Gꝛound of the Commitment 

appeared to be by Uertue of a TUarrant under the Hands and 

Seals of the Commiſſioners, &c. which he ſaid was ill fo2 want 

of an Averment of their Refuſal to come and be lwozn; fo? it 

did not appear that they Did refuſe, and they ought not to be 
committed without refuſing, ſo that ſhould have been poſitivelp 

averred, viz. That they did refuſe, and ſtill do; fo2 if they — 

"3 | „„ 8 wil- 


e * 
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willing at any Time, they ought to be diſcharged ; and ſo they 
were, but were ozdered to put in Bail upon the Attachment. 


Abbot verſus Rugeley. 


pe Plaintiff declared in an Aﬀion of Aſatilt and Battery, plea Pais 

1 to which the Defendant pleaded non cul, and at the AE rein con- 
ſiles a Plea was put in Puis darrein continuance, ànd a Demiit- ;;,,,zce 
rer thereunto. The Court were clear of Opinion, That if the muſt be 
Plea had been iſſuable, it could not have been then tried, net- certified as 
ther could the Demurrer be there argued, but muſt be certi⸗ part of che 
fied up hither by the Judge of Alliſe, as Part of the Recow of Record of 
Niſi prius, Yelv. 180. Hawkins verſus Moor. X. pris. 


Ballard verſus Oddey. 
I was ruled in this Cale, That to avoid a Security by Rea- The Con- 


on ot᷑ Uſury, the Contract it ſelf muſt be ulurious, fo2 if the tract it (elf 


Party takes afterwards moze than is allowed, that will not make muſt be 

lt lo; fo that ik the Agreement of the Parties be honeff, but made Uſurious 

_ otherwiſe by the Miſtake of a Scrivener, yet tis not Alury: to make ic 
As if & Boztgage be fo2 100 l. with a Pyoviſo to be void on void 

Payment of x06 |. at the End of one Pear, and no Covenant foz 1 Sand. 295 

the Poztgagoꝛ to take the Pyofits till Default be made in Pay- Mod. Rep. 

ment, lo that in Stritneſs the Boztgagee is intituled both ta - 

the Jntereſt-and the Pꝛofits; yet if this was not expꝛels d, the 


Agreement is not Uſury. | 
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v * 
Term. Sanctæ Tr in. 


Anno 30 Car. II. in Communi Banco. 


The Caſe of one Randal and his Wife, an Admini- 


e e er, . 

0 EBT upon a Bond againſt the Defendant as Admi⸗ 
Judgment niſtratoꝛ: They plead a Judgment recovered againſt 
may be a- the Inteſtate in Hillary Term, 26 & 27 Car. 2. and that 
voided they had not Aﬀets ultra. The Plaintiff replies, That 


without a there was an Afton againſt the Inteſtate, but that he died befoze 


Writ of Judgment, and that after his Death Judgment was obfained, 


! * 


Error by a and kept on Foot per ſraule mn. 

Plea, The Defendant traverſed the Fraud, but did not anſwer the 

where the Death of the Jnteſtate ; and upon a Demurrer it was ſaid foꝛ 

Party is the Plaintiff, that the Judgment was ill, and that he being a 

Stranger Stranger to tt, could neither bꝛing a CArit of Erroꝛ oꝛ Deceit, 

to it. and had no other Tay to avoid it, but by lea; and that tis put 

as a Rule, That where Judgment may be reverſed by a TWrit 

of Erroꝛ, the Party ſhall not be admitted to do it by Plea; but 

a Stranger to it muſt avoid it by Plea, becauſe he is no Party 

to the Judgment; as ik a Scire facias be bꝛought againſt the Bail, 

tis a good Plea fo2 them to ſay, That the Paincipal was dead 

befoze Judgment given, by Wap of ercuſing themſelves to bꝛing 

in the Body; but tis not good to avoid the Judgment, becauſe 

Cro Eljiz, tis againſt the Recozd, which muſt be avoided byTUrit of Erroz, 
199. 1 Roll. Abr. 449. 742. 9 „ 


The Court were ok Opinion, That the Plafntiff might avoid 
the Judgment without a Writ of Erroz, eſpecially in this Caſe, 
where tis not only erroneous, but void. 5 | | 


Hill | 


4 
E 
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Hill verſus Thorn. 


1 an Atbitrament it was held by the Court, That if two Things Rules in 
be awarded, the one within, and the other not within the Sub- an Award. 
miſſion; the later is void, and the Bzeach muſt be afligned only 
upon the firſf. ED h 

2. I there be a Submiſſion of a particular Difference, and 
there are other Things in Controverſy, if in ſuch Caſe a gene- 
ral Releaſe is awarded tis ill, and it muſt be ſhewed on the other 
Side to avotd the Award fo2 that Cauſe. TE” 

Ik the Submiſſion be of all Differences till the coth Day 

of May, and a Releaſe awarded to be given of all Differences till 
the 2oth Day of May, if there be no Diſſerenceg between thoſe and. 33. 
two Days, the Award is good; if any, it muſt be ſhewed in Plea⸗ * Roll. Abc. 
ding, otherwiſe the Court will never intend it. 3 Mod. 264. 57. 

4. That recipzocal Covenants cannot be pleaded one in Bar of Smith and 
another ; and that in the aſſigning of a Bꝛeach of Covenant, tis uy p 

not neceſſary to aver Pertoꝛmance on thePlaintiff's Side. 


Staples verſus Alden. 


TEC upon a Bond conditioned, to deliver Fozty Pair of Tender of 
Shoes within a Month at Holborn-Bridge to Henry Knight Goods to 

a Common Carrier to G. foz the Uſe of the Dbligee., the Man 

The Defendant pleaded, That in all that Space of a Bonth ſhall be a 
Henry Knight did not come to London, but that ſuch a Day at Tender to 
Holborn- Bridge he delivered Fozty Pair of Shoes to A. G. the the Ma- 
Carrier's Pozter: To this Plea the Plaintiff demurred ; foz ter. 
that the Condition being to do ſomething to a Stranger, the 
Defendant at his Peril ought to perfon it; like the Caſe where 33 H. 6. 13. 
the Ackton of Debt was bzought upon a Bond conditioned, that 4 #7 7. 4. 
the Defendant ſhould give ſuch a Releaſe as the Judge of the Pre- 
rogative Court ſhould think fit; the Dekendant pleaded, that the 
Judgedid not appoint any Releaſe, and it was adjudged no good 
Plea, becauſe the Obligation is on his Part, and he ought to 

tender a Relcaſe to the Judge, Cro. Eliz. 716. 

But on the other Side it was ſatd, That a Delivery to the Ser 
- bant is a Delivery to the Paſter himſelf; and if Parcels of Goods 
are delivered to the Pozter and loſt, ay Action lies againſt the 


The 


an Action 


* 


— e 
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Curia. The Court (abſente North Chief Juſtice) held the Plea to be 
good, and that ſuch a Conſtrution was to be made as was ac⸗ 
coding to the Intent of the Parties, and that a Delivery to the 
Man was a Delivery to the Maſter; whereupon Judgment was 
IE 1, rm ny 


Ancw act Gillmore verſus Executor of Shooter. In Banco Regis. 
all not | 1 * 
take away 1 aſſumpſit. There was a Treaty of Marriage be- 
b tween the Plaintiff, who was of Kin to the Teſtatoꝛz, and 
to which the Daughter of one Harris, with whom he afterwards had 
the Plain- 2000 l. as the Marriage Poztion ; and Mr. Shooter in his Life- 
tiff was en- time pzomifed to give the Plaintiff as much, oꝛ to leave him 
tituled at woꝛth ſo much by his Will. — . DE 
the Com- This P2omiſe was made befoze the 24th Day of June, befoze 
mence- this Action bzought ; the Marriage took Effett, Harris paid the 
ment of 2000 l. and Shooter died in September following, having made 
the Act. no Payment of the Boney, oz any Pooviſion.fo2 the Plaintiff 
rr 
rob. 227. ., This Attion was commenced after Shooter's Death, and upon 
20 Cir 2 f. the Trial,a Special Aerdick was found upon the Ack of Frauds and 
Perjuries, 29 Car. 2. which Enatfs, That from and after the 24th 
Day of June, in the Year 1677. no Action ſhall be brought to 
charge any Perſon upon any Agreement made in Conſideration of 
Marriage. & c. unleſs ſuch Agreement be in Writing, &c. And that 
this was a bare Pꝛomiſe without TUriting. 


And by Wyld and Jones (abſente Twiſden) Judgment was 
given fo2 the Plaintiff; fo2 it could not be pꝛeſumed that the 
At had a Retroſpef to take away an Action to which the Plaintilf 
was then intituled: Fo2 if a Will- had been made 'befoze the 
24th. Day ol June, and the Teſtatoꝛ had died afterwards, vet 
the Will had been good, though it had not been in purſnance of 


the Statute. 


Aſter 
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| Aſter verſus Mazcen. In C. B. 


IN Covenant, the Plaintiff declared upon an Jndenture, in Breach af- 
1 which the Defendant had covenanted that he was feilen in ſigned did 
Fee, &c, and mould free the Pꝛemiſſes from all Incumtantes, relate to 
in which there was alſo another Covenant foꝛ quiet Enjoyment; Three Co- 

and the Breach aſlignen was upon an Entry, and Evickion by g- Venants, 
nother, and concludes, & ſic Conventionem ſuam prædictam fregit, the Decla- 

in the Singular Number, | 9 ration con- 

| EE | g | __ cludes, & 

And upon a Demurrer to the Declaration, Maynard Serjeant /'« egit 
ſatd, That the Bꝛeach did relate to all the Thee Covenants, Conventio- 

and therefoze the Concluſion was ill, becauſe he did not ſhem what vm, and 

Covenant in particular, and if he ſhould obtain a Judgment up- good. 

on ſuch a Declaration, the Recovery could not be pleaded in Bar 

ts another Ation bꝛought upon ane of the other Covenants. 


But Conyers fo2 the Plaintiff ſafd, that Conventio is Nomen 

ealletivum, and if Twenty Bꝛeaches had been aligned, he ffill 

counts de placiro quod teneat ei Conventionem inter leos fact: 

And of that Opinion was the Court; and that the Bꝛeach being 

of all Thꝛee Covenants, the Recovery in one would be a good 

2 — Action afterwards to be bꝛought upon eithec of thoſe 
ovenants. ES | 


Parrington verſus Lee. 
Ndebitatus — fo2 Money had and receſved to the Uſe Fiege. 
er the Plaintiff, a Quantum meruit fu: Cares ſold, and an c . 
Inſimul computaſſet, &c. onal Acti- 
The Dekendant pleads the Statute of Limitations, (viz.) Non Ons ony ; 
aſſumpſit infra ſex annos : The Plaintiff replied, That this Anion ends ©? 
was grounded on the Trade of Merchants, and bzought again = 2-4 
the Defendant as his Faitoz, &c. The Defendant rejoins, that der den 
this was not an Aion of Accompt; and the Plaintiff demurren, | 
- fo? that this Statute was made in Reſtraint of the Common 81% F. 
Law; and therefore is not to be favoured o; extended by Equity, 2638. 
but to be taken ſtrickly; and that if a Man hath a double Beme- 2 Sand. 125, 
wy, he may take which he pleaſeth ; and here the Plaintiff might 7 
have brought an Aﬀton of Accompt, oz an Ation on the Cafe n 5+ 
grounded on an Accompt. ſe 
= | ut 


* 


** 2 © dt. — 
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But Baldwyn Serjeant inſiſted, that the Declaration was nat 


kull enough, fo2 the Plaintiff ought to ſet foꝛth, That the action 
did . Merchants Acc ompts, and that the Replication did 
f Gs | e per Re | 


The Court were of another Opinion ; fo2 that it need not be . 


fo ſet forth in the Declaration, becauſe he could not tell what the 


- Defendant would plead, ſo that ſuppoſing him to be within the 


Saving of the AF, his Replication is good; and tis the uſual 


Way of Pleading, and no Departure, becauſe the Plea of the 
_ Defendant gives him Occaſion thus to reply. But the Saving 
extends only to Accompts between Merchants, their Factoꝛs, and 


_ liff oz Fackoꝛ where Allowances and Deductions are to be made, 


Servants ; and an Action on the Caſe will not lie againſt a Bay- | 


unleſs the Accompt be adjuſted and ſtated, as it was reſolved in 
Sir Paul Neal's Caſe againſt his Bapliff. ES 3 


Where the Accompt is once ſtated, as it was here, the Plain⸗ 


tiff mutt baing his Action within Six Years; but if it be adjuſted, 


Mod. Rep. 
71. 


and a following Accompt is added, in ſuch Cale the Plaintttf 
ſhall not be barred by the Statute, becauſe tis a running ac 


compt: But if he ſhould not be barred here, then the Exception 
would extend to all Aﬀfons between Merchants and their Fackozs, 


as well as to Actions of Accompt, which was never intended, 


and therefoze this Plea is good, and the Saving extends only to 
Defendant. ; 


Principals 
in Execu- 
tion, the 
Bail are 
liable. 
1 Ven. 315. 
I. Jones 75. 
2 Lev. 195. 


2 Cro. 320. 
1 Roll. 897. 


1 


cution; the Plaintiff afterwards bzought a Scire Facias àgainſt 


Ackions of Accompt ; whereupon Judgment was given fo2- the 


Aſtry verſus Ballard. In Banco Regis. 


DE Defendant became Bail fo2 Six Perſons, againſt whom 
the Plaintiff got a Judgment, and two were put in Exe⸗ 


the Bail, who pleaded that two of the Pzincipals were taken in 
Execution befoze the Scire Facias bzought; and whether the Bail 
was not diſcharged thereby, was now the Queſtion. 3 
It was agreed, that if Five had ſurrend2ed themſelves after 
Judgment, yet the Bail had been liable ; but are not to if the 
Plaintiff (as in this Caſe) hath once made his Elec on by ining 
out Execution againſt the Puncipals, and thereupon Two are 


taken and in Cuſtody. Befoze the Return of the Second Scire 


Facias, they have Liberty by the Law to baing in the Pencipals; 
but the Plaintiff having taken out Execution, he, hath made it : 
| „„ „ 


— 


* 
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ee e the wan to wing them in to rang th 


But Sympſon 8 that the Boll was nut t diſcharged; fo? 

be ought to bꝛing in the other Four, oz elſe he hath not perfom'y 

his Recognizance; and ſo it was adjudged by th the Court, fo2 the sid. 107. 
Law expects a compleat ex pry The like e 
in OY Court ten Orlibeat an Eee. 


Steed verſus Perryer. 


N a Special Uervit in Ejeament, the Caſe was this, „ viz. Republi- 
1 Robert Perryer being ſeiſed in Fee at the Lands in Queffion, cation 
had Jſſtie two Sons, William his eldeff, and Robert his youngeſt makes it a 
Son; and being ſo ſeiſed, he deviſes thele Lands to his youngeſt new Will. 
Son Robert and his Heirs. | 

Robert the Deuiſee dies in the Lite · time of his Father, and Jones 135. 
leaves Jſſtie a Son named Robert, who had a Legacy deviſed to - _ 341. 
him by the ſame Will, | -— _—_ 
© The Gzandfather afterwards anngred a Codictl to his Will, Sev. 244 
(which was agreed to be a Republication) and then he expꝛelly Raym. 493. 
- publiſhes the TI de novo, and declared, that his Sꝛandſon Ro- 
bert ſhould have the Land as his Son Robert ſhould have enjoyed 
it had he lived. 

And whether the S2andſon, 02 the heir at Law, hay the better 
Title, was the Queſtion, 


Pemberton and Maynard Serjeants argued fo2 the Title of 
the Plaintiff (who was Heir at Law) That if a Deviſe be to 
S. and his Heirs, if S. die, living the Deviſoz, the Heir ſhall 
take nothing, becauſe no Eftate veſted in his Anceſto2; fo if a 
Devile ve to the Þeirs of 5. after his Deceaſe, the Heir ſhall 
_ - fo2 he cannot take as Heir fo2 the Reaſon 

0 
By the Death of Robert the Son, the Devile to him and his 
Heirs was void, and the annering a Codicd and Republication 

of the TUM cannot make that good which was vold befoze ; if it 

cannot make it good, then the Heir cannot take by Purchaſe, 
ann by Deſcent he cannot take, fo2 his Anceſto? had no Effate, 
and therefoze he hall have none. 

'Belides, this is not a good Will within the Statute, which 
requires it to be in Writing : Now * Devile by the wutten 


3 
* 
5 


CU 
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Cro. Eliz. 


422. 
Moor 3535 
404. 


Will was to the Son, and the Reptiblication to the Grandſon 


was by WUo2ds and not in Writing ; ſo that if he cannot take 


| by the Tos of the Will, he is remedileſs, and that he cannot 


take as Heir, becauſe his III dien in 1 5 Life-time of * 


Teſtatoz, Moor 353. Cro, Eliz. 243. hte} 87 7 


Skipu ith and Barrel on the other Side, That the new Publ ; 
cation makes it good, foz' it makes a new Till in TUriting, 
and it ſhall take accowing to the Publication which makes it 


have the Effet "of a new Will. *T1s true, Deeds ſhall not be 
extended farther than the Intent and Meaning of the Parties at 


the Time ok the Delivery, but Mills are to be expounded by ano⸗ 
ther Rule ; therefoze though by the Death of the Son the Mi 
was void, yet by the Republication it hath a new 15 1 Roll. 


Abr. 618. 5 Co. 68. 8 Co. 125. 


The Chief Juſtice, Windham and Abking Juſtices, were ol Dpi- 


nion fo2 the G2andfon againſt the Heir at Law, viz. That the 


Republication made it a new TUill, and the Gzandfon ſhould 
take by the Mame of Son: And Juſtice Atkins relied on 
the Caſe of Brett and Rigden in the Commentaries, where new 
purchaſed Lands paſſed by a Republication ; but a WUrit of Erroꝛ 
being bꝛaught upon this J udgment in the King's Bench, it was 


| reverſed, 


eben b. Bl Big * 


B. Sanders moved fo? a Pꝛohibition to the Spiritual Court 
in the Caſe of the Childzen ok one Coller and Mary his 


Wife, to ſtay Pꝛoceedings there upon a Libel againſt them; that 


the ſaid Coller had married Anne, the Siſter of the ſai Mary. 


They both appear and confeſs the Batter, upon which a Sentence 


of Divozce was to paſs, whereas in Truth Collet was never 
married to Anne, but ft was a Contrivance between him and 
his Wife to get themſelves divoꝛced, and the Marriage decla- 


red void ab In tio, to defeat their Childzen of an Eſtate ſettled up- 


on them in Parriage, with Remainders over, by baſfardizing 


them, akter they had been married and lived together 16 Pears. 


The Reaſon why a Pꝛohibition was pzayed, was, becauſe Mar⸗ 
riage 02 no Marriage was to be tried in pais, fo2 that the 
Inheritance and Freehold of Land were concerned in this 


Caſe, | 
The 


tat - n 4 * 


” 
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The Court directed that they ſhould ſuggeſt this Batter, and Curia. 
that it was a Contrivance to obtain a Sentence of Divoꝛce to 
defeat them of their Eſtate entailen on them, and then to move 


Ladd * 
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18 E Slggeſtion was, That B being under the Age bf ſirteen- Spiritual 
Years had made a Will, and that the Pꝛerogative Court Courts are 
p20ceeded to the Proof of it; whereas by the Common Law a proper to 
Perſon is not capable tiff 17 Pears; and therefoze a Pꝛohibition determine 
was papengn. 2 where a 
And that the Common Law haty verermmeorthe Tithe, my Loꝛd Perſon is 
Coke's Comment upon Littleton was cited, 1 Inſt. 89. b. inhere capable of 
tis ſaid, I hat at 18 Years of Age he may make his Teſtament, and making a 
conſtitute Executors; and” the Age of a Perſon is triable alſo in Will. 
But the Court ſaid, That the Pꝛoot᷑ ot᷑ Mills, andthe Ualidity 275 
of them, doth belong to the Eccleſiaſtical Court; and ik they ad⸗ Curia. 
judge a Perſon capable; the Caurt will not intermeddie, koꝛ tis 7: Jones 
within their Jurisdiition to adjudge when a Perſon is ot age to 


0 * ” 
dat 
n , 
— * 


make a (Mill; and ſometimes they allow Mills made by Perſons 
of 14 ears of Age, and the Common Law hath appointed no 
Time, it depends whoily on the Spiritual Law ; and therefoze a 
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[OTA One Joan Bayly being in Execution, the Plaintitt Admini- 
died inteſtate, and the Wight of -Avininiſfration came to ſtration 
her, and a Motion was made foz a Habeas Corpus to bing her was com- 
krom the Compter into this Court; fo2 that having adminiſtred mitted to 
to her Creditoꝛ, the might be dilchargen; but it was denied, fo che Debtor 
the could not be thus diſcharged, becauſe non conſtat de Perſona; in Execu- 
neither tan ſhe give a'TWarrant of Attoney to acknowlenge Sa- tion. 
tiskaction, therefore let her renounce the dminiſtratiowand get it 
granted to another, and then the may be dilcharged by a Letter 


S 2 Anonymus. 
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Manda- 


MH. 


Anonymus. 


Andamus to ſwear one who was elefed to be One of the 
Eight Men of Aſhburn Court. It was denied, becauſe it is 
incertain ; fo2 it ought ſpecially to be inſerted what the Office is, 


and what is the Place of One of the Eight Men of Aſhburn. 


Court, that it may appear to the Court to be ſuch a Place foꝛ 


which a Mandamus doth lie; and though ſuch a Writ hath been 
granted fo) One of the appꝛoved Men of Guilford, yet it was 
ſpecially ſet foꝛth what his Office was. | | 


Dilconti- 


nuance 
Where a- 
mendable. 


Birch vc ſas Lingen. Trin. 34 Car. 2. in B. R. 


cxdgment was obtained upon a Bond 25 Years ſince, and in one 
of the Continuances from one Term to another there was a 


Blank. The Executoꝛs of the Defendant now bꝛought a Writ 


of Erroꝛ; and the Plaintiff in the Action got a Rule to amend 
and inſert the Continuance, ſugneffing to the Court, that it was 
a Judgment of a few Terms, and ſo aided by the Statute of 


16 & 17 Car, 2. cap. 8. : 


Hughes Abr. 
tit. Coſts 


480. 

2 Sand. 28g. 
Moor 710. 
Cro. Eliz. 


Stiles 339. 


Upon this Rule the Plaintiff fills up the Blank, and the Re: 


coꝛd was certified, ſo filled up, into the Exchequer - Chamber. 


And Mz. Pollexfen moved fo2 the Defendant, that the Recozd 


might ſtand as it did at firſt, and that the Rule was got by a 


Trick and on a falſe Suggeſtion, it being a Judgment befoze the 


- Reffozatfon of this Ring, and a Oiſcontinuance not amendable, 
* fo2 tis the At of the Court; and fo2 an Authozity in the Point 
the Caſe of Friend and Baker was cited, where, after a Reco 
certified, a Motion was made to amend it, becauſe Day was 


given over to the Parties from Eaſter to Michaelmas-Term, and 


ſo Trinity-Term left out, where by the Dpinion of Roll Chief 
Juſtice, that the giving of a Day moꝛe than is neceſſary is na 
Difcontinuance ; but where a Day is wanting, tis otherwiſe, | 


Blit Sanders fo2 the Plaintiff ſaid, that this was only a Miſpꝛi- 
ſion of the Clerk, and no Diſcontinuance, but amendable: The 
Clerks commonly leave. Blanks in the Venires, and if they neg- 
left to fill them up, tis only a Miſpꝛiſion, and amendable by the 
Court; and the Reco2d being now filled up by the Rule of the 


Court, ought not to be razed to make an Erroꝛ. 


The 


2. 
* 
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The Chiek Juſtice was of Opinion, That this was not a 


Dilcontinuance, but an inſuffictent Continuance, and an Omilllan 


of the Clerk only, who if he had filled up this Blank himſelf 


without Rule, it could not afterwards be ſet alive, 
But Juttice Jones was of another Opinion, That it was 


ſuch a Miſpziſion of the Clerk, as was not amendable by the 
Statute ok H. 6. ſince it was not the ſame Term, and all 
the Pꝛoceedings being in the Bꝛeaſt of the Court only during 


the Term, it ought not to be altered, but left in Blank 


_ as it was; fo2 where Judgment is entred fo2 the Plaintiff, 


the Court may, upon juſt Cauſe, alter it the ſame Term fo? the 
Defendant, but not of another Term, the whole Term being 


but one Day in Law : And though the TUrit of Erro? be te- 


turned into the Exchequer, that will make no Alteration, fo2 the 
REC02 it ſe!f remains till here, and tis only a Tranſcript that 
is removed thither. Sed adjornatur. | | 


Warren and Arthur. 


H Reſpaſs fo? bꝛeaking of his Cloſe, The Defendants plead, Power, 

L That the Place where were, &c. the Lands of one Martin, where tis 
who made a Leaſe thereof to the Plaintiff, and did thereby coupled 
except the Trees growing on the lame: In which Leaſe the with an 
Plaintiff did covenant with the ſaid Martin, his Heirs and AC: Intereſt, is 
ſigns, that he and they from Time to Time, during the ſaid aſſignable. 
Leaſe, ſhould have Liberty and full Power to fel the ſaſy Trees, I. Jones 
and root them up, repairing the Hedges where they did grow. 


\ 


That the ſaid Martin granted ſome of the Trees to the Deken⸗ 


vant, by Uertu? whereof, he and the reſt of his Servants did cut 
them down, which is the ſame bꝛeaking of the Cloſe of which 


_ thePlaintiff complains. To which lea, Mz. Pollexfen did demur 


fo2 the Inſufficiency, becauſe the Defendant did not ſhew, that 
upon cutting down the Trees he did repair the Hedges, as by 
the Agreement ought to have been done; fo2 this being a limited 
and qualified Power, ought to be ſet fo2th at large; and that it 
was a Power only annexed to the Reverfion, and not aſſignable 
to any one elſe, and ſo the Defendant hath wholly failed in his 


Plea ; he might have juſtified under Martin, but not in any of 
their own Rights. FT I | 


But 
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Fi 8 . Trin. 30 Car. 11 in Banco Regis. 1 | : 


But the dne were of Opinion, That an ation voth lie in 
this Caſe, both againſt the Leflo? and. his Aſſignee, ating under 
his Power; and they agreed that a bare Power was not af- 
meg but where tis coupled with an Jntereft, it may be al⸗ 

ſigned, and here was an Intereſt annered to the Power; foz the 
Leſſb2 might ſever the Trees from the Reverfion. - e 
on Judgment Nn given fo2 the . e * 


Scoble verſus keien, 


Preſcrip- | E | Piaintif declared, That he was ſeiſed or Js PEO 

tion muſt 1 called Eaſt, and the Defenvant of another Tenement 
be al- called Weſt Travallock ; and that he and all thoſe whoſe Effate - 
ledg'd he had, did uſe to fetch Pot⸗ Mater from the Dekendant s 
with a Clole, &c. Iſſue was taken upon this Pꝛeſcription, and a Aer⸗ 


Seiſin in ditt faz the Plaintiff; and M2. Pollexfen mobed in Arreſt of Judg⸗ 


ment, That the Declaration did ſet fo2th generally that he was 
ſeiſed, and it did not appear it was in Fee; fo? if it be fo2 Life 

only, then the Action doth not lie, becauſe a W can- 
Hot he annexed to an Eſtate fo2 Life, FL 


Tremain inſiſted, That the Declaration was unn. aud 4 
tain enough, foz when the Plaintiff doth alledge that he was 
ſeiſed generally, it ſhall * ne a GALE in Fee; N 


after Qervitt, 


But the Court bew the Declaration to be vefefiive in Sub- 

Nance, becauſe a Pꝛeſcription cannot be annered to any Thing 

but an Eſtate in Fee, and bars age IP yn 88 ater LO | 
did. G . 


Fec. 


Parr verſs 15 node | 


A Recove- —Reſpaly 4 taking of his Cattle? Che Defentant juſtifies 
ry in Treſ- fo2 an Þerriot, and upon a Demurrer had Judgment. 
paſs, good "The Plaintiff did afterwards bing an Aﬀfon of Trover and 
Plea in Converſion! fo2 the ſame Cattle, and the Defendant pleaded the 
Bar to an fomer Judgment in Treſpaſs, in Bar to this anon of 3 | 


Action of and d the Plaintiff demurred. 


Trover. 
3 Mod. 1. 


Ser⸗ 


| Trin. 34 Car. II. in Banco Regis. 1 19 


d 4 


Serjeant Maynard argued, That the Plea was not good, be- 
caule Treſpaſs and Trover are diſtinck Acttong, and one may be 
where the other is not; as, it an Inkant give Goods to one, 
an Aﬀton of Trover doth lie to recover them, but Treſpaſs will 
not: So if Goods be delivered to another, and he refuſe to de- 
liver them upon Demand, Trover, but not Treſpaſs, will lie; 
and therefoze theſe being different Actions, a Recovery in one 
ſhall be no Bar to the other. 

A Formedon bꝛought in the Deſcender, and Judgment thereon, 
is not pleadable in Bar to a Formedon in Remainder.  - 

There is a great Difference between a Bar to the Action, and 5 Co. 33. 
to the Right ; as where an Adminiſtrato2 ſues, not knowing that . 4 
he was made Executoz, and Judgment againſt him; and he Co Enn 38.0. 
afterwards'p2oved the Till, and bꝛoͤught an Aﬀton as Executoz; 2 Cro. 15 
the koꝛmer Judgment had againſt him as Adminiſtratoz, ſhall = 20. 
not be a Bar to this new Action, becauſe tis not a Bar to the *2= 

Right, for by miſconceiving his Acklon, the fozmer abaten. 


But M2, Holt argued, That thele were Ations of the ſame 
Nature, and therefoze a Judgment in one was a good Plea in 
Bar to the other. Treſpaſs o2 Trover lies fo2 taking oꝛ carry⸗ 
ing away the Goods of another, and when he hath made his 
Elefton which to bꝛing, a Recovery there hall be a perpetual Bar 
to the other, 

In an Appeal of Mayhem, the Detendant pleaded a kommer 4 Co. 30 
_ Recovery in an Aﬀion ot Aﬀault and Battery, and held good; 
| though one is of a higher Mature than the other. | 


But the Court were of Opinion, That an action of Trover Curia. 
doth lie where a Treſpaſs doth not, and ik the Plaintiff hath Role and 
miſtaken his Aﬀion, that ſhall be no Bar to him. 1 
Ads to the Tale put of the May hem, that doth not agree with R 
this, becauſe there can be no Mayhem without an Aflault, but Lampen, 
there may be a Trover without a Treſpaſs; and though the Ap- Antes. 
peal of Mayhem be of a higher Mature than the Aſſault, becauſe 
it doth ſuppoſe quod felonice Mayhemiavit, yet the Plaintiff can 
only recover Damages in both. 
tf a Man bꝛing Treſpaſs fo2 the taking of a Horſe, and is barred 
in that Action, pet if he can get the Moꝛle in his Poſſeſſion, the 
Defendant in the Treſpaſs can have no Remedy, becauſe notwith- 
ſtanding luch Recovery the Pꝛoperty is ſtill in the Plaintiff, 

The Defendant in this Caſe hath juſtified the taking of the 


Cattle 02 an Herriot, and by the Ocmurrer the Juſtification is 
con- 


— 


— as 


; 20 _ Trin. 14 | Car. IL in Banco Regis. 


8 
A 


confeſſed to be true in Fat ; now by the taking fo2 a Herriot, the 
Pꝛoperty of the Goods was altered; and wherever the Pꝛaper⸗ 
ty is determined in Treſpaſs, an Aton of Trover will never 
lie fo2 the fame, but tis a good Plea in Bar; and ſa it was 
_ adjudged here. N . 


flames verſus Trollop. 


Preſcrip- E of a Judgment in the Common-Pleas on an Aﬀion upon 
tion for a a Pꝛohibition, where the Plaintiff did ſuggeſt, That Wil- 
Modus liam late Prior of Norbury in Staffordſhire, was ſeiſ ed of the ſaid 
good. Mannoꝛ and of the Tythes thereof ſimul & ſemel, as of a Poz- 
. _ tion of Tythes, &. 1 Wont” 
That the ſaid Prior 25 H. 1. granted the ſaid Mannoꝛ and 
| Tythes to William Fitzherbert and his Heirs, rendung Rent: 
That the ſaid Fitzherbert did enter and was feilen, aud held it 
diſcharged of Tythes ; that His Heirs afterwards granted two 
Þides of Land, Part of the ſad Yannoz, to S. with the Tythes, 
at 5 s. Rent; and ſo dzaws down a-Title by Deſcent fo2 300 
Pears to F. who being ſeiſed, deviſed the-fame to Dorothy James, 
(under whom the Plaintiff in the Pꝛohibition claimed) and then 
concludes, That Firzherbert and-all thoſe whoſe Eſtate, &c. did 
pay the ſaid Rent to the ſaid Prior, which ſince the Diffolu- 
; — Fang | mig to the King and his Aſligns, in Diſcharge of all 
pthes, &c. 5 
The Defendant having craved Dyer of the Deed, demurred 
to the Suggeſtion; and Judgment was given fo2 the Plaintiff 
in the Common-Pleas, 55 
And it was now ſaid foz the Plaintiff in the Erroꝛs, That 
tt doch not appear by the Pleadings, whether the Plaintiff in 
the Pꝛohibition would diſcharge himſelf by a Preſcription in non 
decimando, 0? in Modo decimandi ; fo2 the G2ant from the prior 
being the Foundation of his Title, he could not thereby be 
diſcharged, becauſe a Deed befoze Memo cannot be pleaded, 
unleſs it hach been allowed in a Court of Eyre, oꝛ ſome Court 
of Recodd fince Memoꝛp; and this Deed being dated in the 
_ Reign of King Henry the 1. which was 65 Pears befoze the Time 
of Memozy by the Common Law, that beginning in the Reign 
of Richard the J. whatever is 'befoze that Time cannot be tried 
by Law; if it had been allowed in Eyre, o2 in ſome of the 
— Recow, it may be pleaded, but no Uſage in pais can 
confirm it. | . | 5 | : 


1. But 


Irin. 34 Car. II. in Banco Regis. 


1. But ſuppoſing the Deed to be good, the Plaintiff hath al⸗ 


ledged a Gant of a Poztion of Tythes which he cannot have; 


fo2 at the Common Law a Lay-man was not capable of Tythes 


in prender, *fo2 no one had Capacity to take o2 receive them, ſave | 


only Spiritual Perſons: Fo2 which Reaſons a Lay-man could not 
- pzeſcribe in non decimando, but in modo decimandi he might, be- 
caule there is ſtill an Annual Recompence in Satiskaction thereof. 
2. Tis not alledged, That the Place where, & c. was Parcel 


ones 369. 
2 Co. 49. 


ok the Demeſns of the Panoz, therefoze fo2 what appears it 


might have been always in Tenancy: And though a Preſcription 
to a Modus by the Lom fo2 himſelf and all his Tenants, is good, 
becauſe it might have a lawful Beginning; fo2 the Lands at 
ſirſt might be all in his Hands befoze it was a Manoꝛ, and ſo 
much paid foꝛ the Tythes thereof ; yet ſuch a Pꝛelcription by a 
Tenant fs not good. +" 8 

3. He hath alledged Payment to the Prior, and afterwards to 
the King, and fo would infer a Modus, to which he hath not 


Cro.Eliz, 
599. 


poſitively pꝛeſcribed, but by an old Deen upon Payment of 58s. 


to all thoſe. whoſe Eſtates, &. And this wtll not vo, fo2 mileſs 
the Modus doth go to the Perſon who by Law ought to have 
Tythes, o2 unleſs it be fo2 his Benefit, tis not good; as 
where it was alledged that he ought to be diſcharged, becauſe 

Time out of Memoꝛy he employed all the Pꝛoſits of the Land 
fo2 the Repairs of the Eodpy of the Church, and to find Neceſ- 
aries, &c. this was not a good Modus, becauſe tis no Recom- 


pence fo2 the Parſon. 


But it was ſaid by Saunders fo2 the Plaintiff in the Pꝛohi⸗ 
bition, That by the Suggeſtion there was a good Title alledg- 
ed to be diſcharged of Tythes ; fo2 tis ſet fozth, That the Prior 
had a Poꝛtion of Tythes, and the Lands ſimul & ſemel, and be⸗ 
ing a Cozpozation they might pꝛelcribe fo2 Tythes in prender, 
and the Tythes being well in them, they may well grant it to 


Fitzherbert paying 5 s. and conſtant Payment being alledged 


ever ſince, tis a good Title. oY 
As to the Deed, tis true, tis dated befoze the Time of Memo 


ry; but yet 'tis pleadable becauſe tis a pꝛivate Deed, and ſo 
nid not be allowed in Eyre o2 in Courts of Recozd; fo2 ſuch 
as are not to be pleaded unleſs allowed there, are only Gzants 
of Franchiſes and Liberties from the King, but the Confeſſion 
of the Deed to be beyond Memozy, and the conſtant Payment 
of 5 s. is a ſufficient Title to the Plaintiff if the Deed is not 
pleadable ; and if it is, then 'tis a good Diſcharge that (Clay. 


3 And 


I Roll. Ahr. 


649. placito 
8. : 


322 
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——— 


And as to the Objettion, That the Modus is payable to a wong 
Perſon ; there are many ſuch which are not paid to the Parſon 
of the Pariſh, but to Lay-men : But in this Cale it doth appear 


that there was a Modus in the Pꝛioꝛ, which being received till 


it came to the Crown, tis good, although now paid to others; 
ſo that fo that Reaſon the Spiritual Court ought to be pꝛohibited, 
and of that Opinion was all the Court; fo2 if a Modus be paya- 
ble to him who hath the Right of the Tythes, though it be not 
to the Parſon of the Pariſh, tis well enough, eſpecially where the 
Plaintiff (as here) alledgeth it to be Portio Decimarum belong- 
ing to the P2ioz, ſo that it cannot be ſaid that the Parſon hath 
not quid pro quo, fo2 he had nothing at firſt. 

This Compoſition was made with the Pꝛioꝛ, and the Plain- 


tif is only to ſhew Payment to him, and to thoſe who have his 


Right. 
And as to the Date of the Deed, tis pleadable though Time 
out of Memoꝛp, becauſe tis a pꝛivate Deed; but Gꝛants of Fran- 
chiles and Liberties muſt be allowed in Ey2e ; and fo is my Loꝛd 
Rolls to be underſtood in his Abꝛidgment: TUhereupon Judg⸗ 
ment was affirmed. Ee Et 
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HERE it ſhall be key in 
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Ation on the Cale. 
5 where two Matters are laid in two 
Counties, the Action may be 

| brought in either by Pleading, 23 
Proceſs is directed to {ix Coroners, 
one of them commits @ Torr,” che 
Action lies againſt all of them, 13, 
24 

It lies for an h:quitrat upon an In- 
dictment for a Treſpaſs, 52, 306 
le lies for theſe Words, viz. 7 dealt 
not ſo untind with Ju, when 00 
ole my Corn, 

Ir doth not lie aqoinlf rhe Sheriff for | 


returning a Cepi ay & paratum| *: 


. habeo, though the Party doth not 
appear 1 
ppear, abort,” 


Miſconceived by the plaintiff, and 4 


Verdict againſt W's ho Bar to a 
new Action, A 


| actow. 


Where: tis pleaded,ir m he n 
to be executed in all Points, 44 | 


Accompt. 


Fer, and not Indebituus 5 


doth lie, 44 


who is to do the firſt Ad, 


85, 86 


: 3 5 
Where an Executrix dies before Pro- 


= Where * tis committed to the Debree 
ia Execution, how the baude ale 


11 05 flared, an latent com ** | 
Jen Ad 


Fo  Acguittai 


Alter an Acquittal for a Treſpaſs, an 
AQion on' n he Caſe will lie, 306 


* # 
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76, 203 
Act of God, of the Party, and of a 


Stranger, where ix re O- 
bliger⸗ „ e 204 


Att of Parliatnent. 


\Afitmative Words 3 where 
they ſhall have the Force of a Ne- 
i 6 gative, — 40 
Where i it "eſtos the Common Law, 
; Tis to be raken favourably, 


wade ——— — * 
8 : 4 
BY 


58 25069 Acts mult be taken 45 


I 


- Adminiſtration 


} Ute 


Of a Choſe en Action of aFeme Covert, 

whether grantable to the Husband, 

or to be diſttiduted amongſt che 

Kindred, 1.00; 

Pleaded withour ſaying Loci iſtivs 
' Orditarins, and held good, 64 


| | dare; it ſhall be committed to the 

next of Kin of the Teſtator, 11 
1 cannot be granted where there is 

an Executor, 149 


charged, | 315 
miniſtrator ſells the Terk, an Exe- 


cutor * who refuſes, yet 


the 


. „234 K J 
* ® *. - 
7 vo N. 2 * - r * 


Te TABLE 


"the Vendce of the Term hath no| 
Title, 1148, 149] 

libs | ciament 
Muſt be made upon the Sheriff, | if 
Defendant doth not appear at the 


Return of che _ 84 
Not allowed afer WM 144 | 
Arreſt. 


in the Palace Lid, firting the Court, 
the Officer was torhmitred, a 


- the Tu upon Com- | 


181 


Agne 


Of a Deviſee, is not an Aſſignee to 
take where Rent is reſerved to a 


Man and his Aſſigns, 93. 
- Audita Querela, 
Upo n the Act of ledempaity, ind 
2 Jadgmen for the Plaintiff, 37 | 
where it lieth, 91], 
uu. 3 


Where hs arc mutual e 
and where not, 

where one Promiſe tidy be pleaded 

in Diſcharge of biker, 2 

Promiſe before a Breacti may * di 

charged by Parol, d. 


Une lirance; 


Condition to to pay Money upon mi- 
g ſuch Trance, Payment is | 


| 


| One eo 1 ſubmit for another, 


8 but doth not ay when Aſ- 
karat, made „not good, 33 


abourp. 


For raking of a Herriot, tempore . 4% 
being fr out, and yet good, 4, 5 


aberinent. Vide Conſideration; 


| Where it need not be gf a Sufficiency 
or a Cominon i in the Plea, 252 


Aholdance. 


| Gran thereof by a Chapter doth 


not bind the Succeſſor, 
Whets there is. an 9 be- 
| tween Three for a Preſentation b 
Turns, a Grant of the next Avor 


gance by One, though the Chutch 
be EY good, — PF 
autbontp. 
Where to be purſued, 


How it differs from an Intereſt, 13 


Where? tis coupled with an Intereſt, 


tis aſſignable, 31 $ 

Acts done by one in reputed Autho- 

rity are favoured by W, 194 
award. 


| Pleaded under Hand, and i not under | 


Seal, not g. 
An Umpire La Geck aſter — Day 
in the Submiſſion who made an 


Award, and good, 169, 170 
That all Suits | ceaſe, it amounts 
to a Releaſe, 227, 228 


and 
223 


of leſſer Sam in Smifaction of 


a greater, good 393, 304 

A Thing awarded not in the Sabat 5 
ſion, tis | void, and the Award 
good, 3 — 
Sub- 


"The, 71 * LE 


—— — — 


Submiſſion jon of a een Difference 
and a general Releaſe awarded, if 


= - mo other Controverſy, * tis good, | 


of all Differences il ſuch a 1 
and a Releaſe awarded to be gi- 
ven of all ten Days after; il. no 


more Controverſies do appear 


1 


** —— 


+. ; 


A vide Fol 28. 


R E liable, though the Principal 
= is in Execution, 313 
Action on the Caſe lieth againſt! the 


Sheriff for refuljng of Bail, 31, 33 
ſe is not to be allowed in a. ande. | 
lun Annan, 215 
Bar. | 


Where the Plaintiff miſconceivgd kis | 
Action, it ſhall be no Bar to a new 
one, | 2.94, 319 


Baron and Feme. 


Where they ſhall join in an Action 
of Aſſault, - 80 
How ſhe may make a Will with her 
Husbands Aſſent, 170 
Where the Agreement of her Huſ- 
band is good befote Marriage, 172 
How he muſt ſhew his Diſaſſent. af- 
ter her Death, . ,- + 
If he once aſſent, he cannot after- 
. wards diſagree, - Bid 


» A b 6 GT, 


What Acts amount to teſtify his Con- 
ſene, and what his Diſagreement, | 

2 — . 172,173 
Where he ſhall bring che Action a- 
lone, upon a Covenant made to 


| ' both, 


217 


. within that Ties,” "Ov: good, Eid. 


Bid. 


When the Action, if not Liſchargee, 
mall ſurvive ts her, they muſt 
th join, - 269, 270 
Whether he ſhall. make Diſtribution 
of the Eſtate of lis Wife dying in- 
teſtate. 320% 21,22 
He makes 4 Will, 5nd Ks Wie Exe- 
cutrix, ſhe dies before Probare; 
— Adminiſtration ſhall be to the next 


of Kin of the Husband, -IOL 
Where « one may be given in Dis 


* charge of another, 136, 1 
With an inſenſible Condition. -1 
Bond is good, and the Condirion 
” Yold,..._ — 33 
To render himſelf « Priſoner, or pay 
the Money in Behalf of a Third 
OY good, 304, 305 


Breach. 


Where tis aſſigned according to o the 
Words of the Covenant, and good, 


139 
Cannot 1 aſſgned upon a. Provilo, 
but 52 an — Covenant, 37 


Ros 


C. | 
Carrier. 
SO DES oo OE. 25 
Uſtification for that he was .cob- 
bed, the Plea is ill in Subſtance, 
| 2.70, 271 


— 


* 


| Church. | 
Pickelption to have an Iſle therein, 


no good Cauſe for a —_ 
7 


biſbop 


| Where a Licence from the Lord is 


The FT 


Wu —— oad r 


5 L E 


| der cannot : appoin Commiſſo- 
h for Repair of 


ners to rate ar 

a Church, 
How: a Rate ſhall heads ene 

Building thereof, 24 


Common and Commoner, ah 


| 


leaded to a Surcharge, you muſt 
Eo that there is ſufficient 
Common beſides, 6,7 
May abate Hedges made upon his 
Common, 65, 66 
Where it lt be for Cattle, Leyant 
and Couchant, 186 
Where he juſtified by a Plea amount. 
ing to the general Iſſue, and held | 


| F. 3 FER; 274, 375 | 
'Tenants in men, 


Necd not join in an Action of Waſte, | f 


rn 1 
Muſt j join in che Perſonaley, 4; 


Common Plens Cort.” 


| Cannot grant a en Corpus wal a 


Criminal Cauſts, 198 
Cannot take Sureties fot the 890d | 
Behaviour, | Leid. 

' Condition: 

Precedent, what Words will amount 
. 33-34] 
Paying and Performing make not a | 
- Condition, 34.35 


Where the Acceptance of a collate- 
ral Thing by the Obligee ſhall |: 


| be. a good Performance of the |. 


Condition, 137 
Dis junctive Condition, te power of 


. ̃ —-V— ono Typ 
Where dis with a — Power 

of Election i is in the Obligor, 2000 
8 All Conditions with a Penalty are 
£ e in e of the OL” 


145 "v7 4 Y 


wies the bligee bad — 
with one Part of the —— 
the other is diſcharged, 202 
To make ſuch a Conveyance as the 
Council of the Obligee ſhall di- 
rect; if he refuſe, the Obligor may 
| procitte the n to be 
e 203, 204 
Of a Bond where tis not performed 
by the Return of a Ship, 8 
rode A ions 2 Stranger, w 
it ought to performed, * 
Wbat Fords make a Condition and 
not ou Covenant, and e contra, 35. 


75s 76 
Continuando, 


V A A Toba longer thanhe can prove, 


Damages ſhall be recovered for 
what ws can proye Pepe, | 253 


"Conſideration, 
In a Grant not repugnant to a for- 
"mer may be averred, . 25 


| ar common Law there muſt be : an 
actual Entry. to make it good, o- 
 therwiſe upon the Statute of U- 
x ' - SF 

Where ſeveral Things make bur one 
"COONEY: * Sg} 


Centrale, | 


Fecher is in the Obligee, 200,203 


Shall nor be made to work aWrong, 
© 116 


Copy 


{he 7 A 


5 L E. 


Copyhold. 


A Covenant that he ſhall enjoy it | 


for one Year, & fic de anno in an- 


num, amounts to a Leaſe to make 


a4 a Forfeicure, 81 
If he refuſe to pay the Fine, having 
probable Cauſe ſo to do, the Lord 
cannot bring his Ejectment for a 
Forfeiture, 229 


Coſts. 


Allowed for diſturbing the Plaintiff | 


in his Common, though it be in 
the Nature of a Trelpals, 141,142 


Covenant. 


Where it lies in the Perſonalty, tho” L 
the Grant be executed by the Sta- | 


tute of Ules, wbich makes a Di- 
ſtreſs the proper Remedy, 138, 
Ne 3 9 
The Words paying and performing 
make a Covenant, and not a Con- 
-.- dition,” | 35, 91, 92 
Where a Breach ſhall be aſſigned up- 
on it, but not on a Proviſo, 36, 37 
Where they are mutual, and where 
not. a Lo 
The Words proviſam & agreatum eſt 
make a Covenant, 1 
Where the Word Covenant ſhall a- 
mount to an Agreement, and where 

to a Leaſe, | 80 
It is intended to levy a Fine, whether 
this is a Covenant or not, 89, 90 


What Agreement under Hand and 


Seal will amount to a Covenant, 89 


5 Aſſignee, Covenant lies againſt him 


after Aſſignment, 139 
Covenant to ſtand ſeiſed, how it dit- 

fers from a Feofſment to Uſes, 208, 
| : 209 


Habens legale jus & titulum, need not 
ſhew what Title the Diſturber had 
after Verdict, 21 

In a Bond to pay 40 l when an Ac- 
compt is ſtated by two Attornies 
to be choſen between the Parties, 

tis a Covenant and not a ſolven- 
dum, 266 

Breach is aſſigned relating to three 
Covenants, and concludes fic Con- 

 wventionem fregit, tis good, 311 

Where an Agreement to pay will 
amount to a Covenant, 269 

Covenants reciprocal cannot be plea- 
ded in Bar to each other, 34, 75, 


76, 309 


| Breach. where aſſigned and not ne- 


ceſſary to aver Performance on the 
Part of the Plaintiff, 309 


Court. 


Inferior, the Cauſe of Action muſt 
ariſe within the Juriſdiction, 30 
Judgment therein arreſted, becauſe 
the Damages were laid to 30 J. 

5 | | 101, 102 
For not ſaying that the Jurors were 
electi ad triand, 102 
Taliter proceſſum fuit, and the Proceed- 
ings not ſet forth at large, well 
enough in a Plea, but not in a 
Writ of Error, 102, 195 

Vi & armis & contra pacem, whether 
good or not, 102 
Cannot hold Plea for Work done 
without the Juriſdiction, though 
the Promiſe be made within, 141 
Cauſe of Action muſt appear to be 
within the Juriſdiction to ouſt the 
Courts above, | 197 
Where it doth not appear that the 
Court was held either by Grant 


or Preſcription, good, 197,1 = 
F271 


8 


The T AB EE, 


If the Cauſe of Action doth not ap- 
pear to be within the Juriſdiction, 
though there is a Judgment reco- 
vered below, yet an Action of 
Treſpaſs will lie, and falſe Im- 

; priſonment upon the taking out of 
that Judgment, 

If upon Evidence it appear, that the 

Cauſe of Action did ariſe extra Ju- 

riſdittionem, the Plaintiff muſt be 

| nonſuit, 27 
If Juriſdiction be admitted in Plead- 

ing, and Verdict and Judgment 


thereon, tis too late for a Prohi- 
Bid. | 8 
Where tis loſt, the Party muſt make 


bition, 
4 Court Eccleſiaſtical. 


In what Caſe a Biſhop ſhall admini- 
ſer an Oath in Temporal Matters, 


118 


Cuſtom. 


One cannot be pleaded in Bar to ano- 
ther, 105 
In Pleading, it muſt be ſtrictly al- 
ledged, 5 
Where tis a reaſonable Cuſtom for 
the Lord to have derelict Lands 
107 


Dap. Vide Plea. 


| Here 'tis excluded (being al- 
W ledged in the Declaration) 
it makes the Plea ill, 146 
ITis but —_ temporis, and of no 
Conſideration in the Law, 281 
Releaſe of all Demands ſque 26 A. 
pril, a Bond dated that Day is not 
teleaſed, 8K. 


197 


It muſt be upon the Contract, 


2 Bill in Equi 


Debt. 


Upon the Sheriffs Bond will be good, 
though the Statute be not plead- 


- 5 . : 36 
| Will lie upon the Contract, where 


the whole Term is aſſigned, 174, 

. 76 
Whether it will lie ſor a Fine ſet by 
a Steward, for tis ex quaſi con- 
rae. En | 230 
or ex 
| quaſi contractu, 262 


Oath of it to entitle himſelf to 
have it perfor- 
med in Specie, . 137 


Demand 


Muſt be made where an Intereſt is to 


be determined, 
ä : 
To a Man and his Heirs, if the De- 
viſee die in the Life time of the 
Deviſor, his Heir takes nothing, 

3 31 

Republication makes it a new Wil 
3 Thid. 
To the Heir at Law makes a Limi- 
tation, and not a Condition, 7 


264 


| To an Infant in ventre ſa mere, if 


there is a ſufficient Deſcription of 
him, tis good, 3 9 
Where the Word paying makes a Fee, 
where not, 1 5 26 


To him till he be of Age, then to 
him in Fee; he dyed within Age, 
yet a Freehold veſted in him pre- 
289 
To 


{ently, 


Lo . yo. — — 
The 


T 4 


To him in Fee when of Age, if he | 
die before, -thed' tb the Heirs of | 


: 


the Body of R. and their Heirs, 
he died, living R. within Age; 
his Siſter and Heir ſhall take 


Way of Exccutoty Deviſe 289 


Executory Deviſe, how it differs 


from a- contingent Remainder at 


Common Law. Did. 
Conſtruction of Words therein, 290 


8 ” a | 3 TRE N 
Departure 

ws =, B51 ny 2 * 4s 
« 4 > 8 | ” , 
From his Plea, | 

FCC 

Dlulability . 

r ln 


- 
„* 


3 


By 4 Statute where it ought * be re- 
moved by the Party to enable him- 


-- ſelf to execute an Office, 299 


_ 


Diſcharge 


By Parol good before the Breach of 5 
the Grantee fot Life is inſufficient, 


42 SEP IF IS 
1 After an Eſcape; the Plaintiff may 
Fo 316 


Promiſe, but not afterwards, 259 
Dilcontinuance. 


wWhate Aendbi ß, 
In Pleading, the Plaintiff declared 


LW ' . 4 


* d "As . P ; 4 
. * * 31 2 4 4 o * 
y/ 2 1 * 


r 
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CCC 
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| Furiſaiftionem, 
not lie, 


of taking ſevetal Things, the De- 


fendant juſtiſies as to Part, and 
ſaith nothing of the Reſidue, 259 


In the Adjournment of a Court, : 


where a Day certain is not given, 


- 


Diſtreſs, 


Cannot be of Sheaves of Corn in 
N Shocks for Rent, 


1 6N 


_— T9 


_— 
bat eng made amongſt the 
Children of the Whole And Half 
Blood; 4 204, 2055 206 


Ditlurbance. 7 


Coattus fait to pay is 4 ſifficienc 
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THE, Phint deelied agen 
1 Proceſs in an inferior Court, 
and the Bond was not made infra 
the Ad ion would 
| 29,30 

Warden 


Debt thereon lies againſt the 
of the Fleet as Superior, where 


have a Capias ad ſatisfaciendum or 
Scire facias at his Election, 136 
Whether it will lie againſt the She- 
riff for taking inſufficient Bail, 
| 8 187 
Election. EY 
In Disjunctive Conditions, where the © 
Election is in the Obligor, 201, 


| | 4 
"Tis at the Plaintiff's Election to 3 


a Ca, Sa. or Scire facias after an 


| Eſcape, 136 


vr En- 


Enclolure: 


Where a Cuſtom is go to encloſe 


in a common Field, 105 


| Entry. | 
Not neceſſary to avoid an Eſtate in 
caſe of a Limitation, 7 
Erroz: 


Where a Writ of Error will lie upon | 


a Fine in the Old Bail, 219 
Error in Fact cannot be aſſigned in 
the Exchequer- Chamber, 194 


If one be dead aſter the Judgment, 


he muſt be named in a Wric of Er- 


ror, 


. 285 
Where a Judgment ſhall be avoided 


by a Plea without a Writ of Er- 
| ror, = 476 


Eſtate, 


Where the Word Body makes an 


Eſtate for Life and no Tail, 16 
| Eſtoppel. 
Goodby a Fine levied by a Remain- 


der-man in Tail, 90 
No Uſes can be declared of a Fine 


by Eſtoppel, * 90 

One who has no Eſtate levies a Fine, 

tis good by Eſtoppel, 115 
Evbddence. 


A Decree in Chancery, or Sentence in 
the Eccleſiaſtical Court, read as 
Evidence of the Fact, 231,232 


£4 


The TABLE. | 


| Executor of an Executor de ſon 


Foot by Fraud, 


_ Excuſe, 
If one. Man doth. not perform his 
Covenant, tis no Excuſe for the 
Breach on the other Side, 75, 76 
What is a good Plea by Way of Ex- 
cuſe, and what not, 27, 28, 29 


Exec utoꝛ. 
| De ſon Tort cannot retain, Of 
Where the Judgment ſhall be de bo- 
nis Teſtatorix, . 108 


What is requifite to make an Execu- 
br, 6 147 
What muſt be done when he reſuſeth, 
„„ OE 
De ſon Tort where he may be of a 
Term, but not of a Term in futuro, 
becauſe he cannot enter, 175 
Cannot plead aon detinet where the 
Teſtator could nor plead zil debet, 
266 
22 5 Tort, 
where not liable at Law, 293; 
3 294 
Where he pleads a Judgment kept on 
. 
Egan. 
A Man grants Tenements Pradicta, 
then follows, & totum & quicquid 
habet, whether theſe ſubſequent 
Words ſhall explain or enlarge the 
Grant, 112, 113, Oc: 
Execution. 


payment of the Money to the Mat- 
ſhal, the Defendant may be taken 


again in Execution at the Suir of 
the Plaintiff, 212, 213 
Exe⸗ 


— ans | — — eu —— — * | 
3 - * — — — | | 3 
33 Fines ſhall work a Diſſeiſin where 
Executoꝛy Oecree. they can have no other Interprera- 
| tion, z 
Is of no Force i in __ 232 | Fines in Criminal Caſes muſt be with 
E I Salvo contenemento, 150 
L * 1 | ; ? 


Where” tis s good without the Word 5 


tunt, Where not. 12189 


Olf Words where the Praia pro | 


4 "Ren the Contract conditional, 


F. 
; * Faſo), 
THere he cannot ſell but for 


ready Money, 100, 101 
 Faltum valet ang Feri non debet, 194 


Failure. 1 wh 0 
0 Record eriſed, 


To Uſes, hi Eſtate i is executed pre- 
ſently, 208, 209 


50 246] 


. 'Fiiie. 


Of Lands i in a Lien conus 4 49 
In a Scire fucias to have ſuch Fine ex- 


ecuted the Will muſt be named, 48 


Good by Eſtoppel levied by a Re- 
mainder- Man in Tail, 90 
No Uſes can de deglarea of ſuch Fine, 
a Thid 


Fine ſur conceſſ, the Nature and Ef. 


ect of it. 110, , 112 
By ſuch a Fine nothing ſhall paſs but 
_ lawfully may, 111 


33,34 2 


j 
: 


8 


. SE Iv 


- Flotfani. 


Whereit ſhall be ſued for at Commoti 
| Law, Dr not in the Admiralty, 
"94 


vt FTobtarante. 


And doh not ſay from the making 
of the To eat, held 800d, 


e ONT 2 
Fri 8 ee, Eats) 


To Deſcender, the Stirrcbech in Plead - 
ing between that and a Formedon 
in Remainder or Reverter, 4. 95 


Fralion. 


Where an Eſtate Thall paſs by Fra- 
+ long, er 2 Ag, f 


* 


it 


; ol 
Gaming, 

Hat Acts amount to make it 

Fenal within the Statute, 

54 

Not within this Keane where the 


. is * to a thitd Perſon, 
279 


: Tome the Sing 
Where a falſe Recital thall not make 


Vy 2 


2,3 


9 void, 
| Where 
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Where he firſt Deſcription is full, | 
the Miſrecital afterwards ſhall not 


RE ns it void, 2, 3.4 
Poe rant What he hath not in 
107 


ä Lid. 
Where an Advowſon paſſeth, though 
not named, 
Where a Thing will paſs by ber 
Words, Tbid. 


cern his 1 itle, ſhall not make the | 


Ouant ok a common Peron. 


of the next Avoidance,where it ſhall | 
not, bind the Succeſſor, 36. 
Muſt be taken according to uſual and 


common Intendment, 193 
Grant, where the Word in a Dea 


will makea Thing paſs by Way of | 


Uſe, | 2 5 3 
Guardian. 


In Soccage, where a Doubr is of his 
Sufficiency, he may be compelled. 


to give Security, = 177 


— —— 


Harmleſs, vide Condition. 


Ondit ion to ſave harmleſs, the 
Plea indempnem conſervavit 


generally, is not good, 240, 305 A 


Il 1 Jmparlance. 


Habeas Co2pus, 
Cannot be granted by the Court of 


Common Pleas in Criminal Caſes, | 


9% 199, 306 


Who Words ſhall be rejected ra- | 
ther than his Grant ſhall be void, | 


Miſreciral, where it doth not con- [7 


— Grant: yold, «26:3 |: 


| An immaterial Iſſue, not ariſing from 


| Not ſack Certainty required, as in 


Heir, 
Where he takes by the Will with a 


Charge, he comes in by Purchaſe 
and not by Deſcent, and the Lands 
ſhall not be Aſſets, 286 
Where a general Replication to Ri- 
ens per Deſcent is good, 50, 51 
Where he ſhall have a Thiog.chough 
not named, 7 £503 


Honzs de ſon Fee, 


| When to be pleaded, _ 103 


— 


J. 


 Jeokails, 


Tr: Statute of 16 and 17 Car 5 
* a Miſrecital in a proper 
County, but not where the Coun- 

ty is miſtaken, 24 


the Matter, is not hel d aft | 
Verdict, Th, 2 25 


Inducement. 
__ other Caſes, | | 70 
Jndebitatus Allumpüt. 


Where it will not lie for Want of. 
Privity, : 262, 263 


Tout temps prif nor ue after an Im- 


_ parlance, „F 


Impli⸗ 


Te TABLE. 


Implication. bp 


Where: a Man ſhall have an Eſtate 
for Life by Implicagoa. 208 


Impftunment. 


Falſe Impriſonment will not lie 2. 
- vainſta Judge for committing of 
a a Jury - Man for finding againſt 
Evidence, 2218 
It lies not againſt an Officer for re- 
fuſing Bail; but a ſpecial Action 

- onthe. Caſe lies aint bk Sheriff 
"EA; - 32 


Information, | 


Upon the Statute of Philip a 5 4 Mey | 
for taking away a Maid unmar- 
ried within the Age of ane 
Tears, * 

Ic will ace kis- where: the Paniſh- | 
ment is eue Wo the Statute, | 


ö 


302 

Ina. 
when be may make a will, 525 
Intereſt, - {| 


Where tis veſted in the King, 53 | 
Where it differs from an TR, 


What Words give an Intereſt, 80, $1 11 


Where, the Word Intereſt ſignifies che 
Eſtate i in the Land, 1 


Intention. 


| Of the Parties; where to be conſi- 
dered, 76, 77, 80, 111, 116, 234, 


280, 281, 33 
Where a Thing ſhall be intended, | 
and where not, 227, 280, 282 


Grants where they ſhall be taken ac- 
ording to common Intendment, 


193 
Jumder in Aion. | 


Cormmns to Two not to doa Thing 


without their Conſent, one may 


bring che Action, 82 
Ilue. 

Where Time ſhall be made Parcel of 

the Iſſue, 145 


Junge and Judgment. 


haze cannot fine a Jury for finding 


againſt Evidence, 2218 
Action will not lie againſt him for 
What he doth judicially, though 
erroneouſly,  - 221 
Judgment may, be avoided by Plea, 
without a Writ of Error, 308 


Juſtification, vide Pleading. 


Where tis Local. ou muſt traverſe 
both before and after, 68 
Under a Leaſe for the Life of ano+ 
ther Man, and doth not aver that 
the Life is in being, ill, 93 


Where not Local a Traverſe makes 
| 


the Plea naught, 270, 271 
By Vertue of a particular Eſtate 
you muſt ſhew the W . 
of it, 
Where it is general, and yet . 


In Aſſault, Battery and Wend 


and faith nothing to the Tone 


ing, not good, 


Of a Servant by Command of bo 


Maſter, and good, Lid. 

In Aſſault, Battery and Impriſon- 

ment for 11 J. 10 3. the Defen- 

dant juſtifies by a Warrant for _ 
11 
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"x 17 and. faith nothing of the 10 5. | 2 ; 


not good upon Demurrer, 177 

Where tis but of Part, the General 
Words, Quoad reſiduum tranſgreſſio- | 
nis will not 0 © the * 


> . * , 
— 


n | 


| 


* 


K. 
King. 


Tu E Defendant cannot juſtifie | 
| in a Scandalum Maenam 
brought upon the Statutezof R. 2. 
becauſe the King is a Party, am 
pro Domino Rege quam pro ſeipſo, 166 


Where his Title is not precedent: to 


that of the Tertenant, the Lands 


of his Receiver ſnall not be charged E 


by the Statute of 13 Elix. —4 
Difference "TIE! tg The Caſe of. 9 
King, and of a common Perſon, 
26120 3 
A Perſon diſabled by Outlawry may 
fue for him, but not fot himſelf, 
"67. 
Where an intereſt is veſted in him, 


it ſhall not be diveſted by a gene- 


ral Pardon, 


53 


„ 
Leaſe, 


JY a Biſhop, and more _ the 
old Rent reſerved, good, 57 
Where it ſhall be made by the Words 
Covenant, Gram, and Agree, and 
where not, 80, 81 
Leſſee for Tears aſſigns over his whole 
Term, whether Debt will lie on 


— 


259 


Wha is meant 17 che Word, 


Limitation of Anion. 


Extends to  Indebitatus Amer, tho' 
not named in the King Clauſe, 


71, 72, 73 


48 


Statute no Bar Where the Sheriff 


ler ed Goods by a Fieri facias, 
and did not pay the Money wh 


* . 


1 \ + - 


212 
Pech nde entend t an Alion n 
| the Caſe, Indebitatus Aſſumpſit, 


Ruantum meruit, and Infimul com- 
Pe | 1 5 312 


Limitation of Sister 


x 
+ 1317 


E 


6 — 


What are good Words to tutelby 


| Purchaſe from a Stranger, 210; 
| 3 1 21 L 
tinte of Eſtate when void makes 
the Eſtate abſolute, 227 
Livery; . Fay 


Secundum formam e where good 
or not, 5 8, 7 


; 3 . + 
FEE "eg - 


M. 


8 Panoꝛ. 
\ A Here a Thing becomes in 


Groſs, it can never after 
be united to it, 


* 


s 
4 0 7 
( „„ "SY WE * 


144 


( What may be : appurrenanr to it, 


in. 


the ran Or not, 


174. % | 


aaa ee 

XX 7JOrds muſt be in an Act of 
Parliament to reſtrain the 

Power of the Courts at Weſtmin- 

: ſter, | 5 128 


Negative Pregnant, 138 
Negative Plea, that Three did not 


ſuch a Thing, it muſt be aid, nec 5 
284, 285 


eorum aliquizy 
Non Obſtante. 


Where it makes a Grant good, 107 | 


Where a general Non obſtante will 
not diſpenſe with a particular Sta- 
m—=_ 7: — HOT 


Notice. 


| Where the Agreement is that it ſhall 
be in Writing, it mult be ſo plead- 
ed, 

Where tis 
lone, it ſhall not be Perſonal, but 
is good if given to the Executor, 


2168, 269 
Y O. 
1 Oath. 
Te 0Offcio lawful, 118 


Where it ought to be made of 
the Loſs of a Deed, to entitle a 
* Man to a Bill in 173 


Dffice and Dfficer: | 


Stant thereof co Two and the Sur- 
vivot, one ſurrenders, and ano- 


Wn 
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: | 268 
made to the Teſtator a- 


ther is admitted, the Benefit of 
Survivorſhip is gone, 95, 96 
Of the Warden of the Fleet, not to 
be granted for Years, 120 
Wherea Perſon recommended proves 
inſufficient, the Recommender 


ſhall be liable, 121 
In an Office of Truſt there ſhall be 
no Survivotſhip, 260 


Officer excuſable for «executing an 


erroneous Ptoceſs, 196 
5 Ominaty. 
When his Power began, 148 


Pleaded in Diſability to an Informa- 
tion, and good, 267, 268 
Where it needed not to be pleaded 

ſob pede Sigilli being in the ſame 
Court, 267 


—_—_— 
—_— 


» 

| Parish. 

| | OW ir differs from a Vill, 

| 5 237 
Pardon. 


Where nothing veſts but by Office 
found, a Pardon reſtores the Party, 


5 53 
Where the Thing it (elf is pardoned, 
and the Conſequence not, 52 


Parliament. 
Where the Time of the Seſſion is 


' miſrecited, and yet good, 241 
| Where 


The TA B L i 


| Where che On ought to take no- 
tice of the Commencement of a 
private or general Act, 241 
Difference between an Adjournment | 
and a nn 3 1 22 


Partners. © 


The Action cannot be b gs a- 
gainſt one, withougſerting.forth 


the Death of theorhier, = 280 
If Judgment be apainſt one, the Goods 5 
of the other may be taken in Exe. 
cution, Tia. 
Paying. 
In the Caſe of an Heir is not a Con- | 
dition, bur a Limitation, 286 
—_ 
Where i it ſhall be intended, n not n 
* in the Pleadings, 2047 
Pleas and Pleading, 


what the Parties have admitted in 


Pleading, ſhall be good, though | 


the Jury find otherwiſe, "A 
Shall nor "afterwards be aſſigned for 
Error, | 
Pleading of a Grant of a Reverſion 
without h;c in Curia prolat', whe- 
ther good or not, 19 
In Dower, that the Demandant ought 
to have Judgment de tertia, and 
doth not ſay parte. and yet good, 
17, 18, 19 
Award nullum fecernnt arbitrium d- 
Præmiſis, whether good without 
adding nec de aliqua Pn, 27, 28 
3 


Plea to a Bond not good, 33 


A Judgment at quod, no Aſſets 


36 


where good, 


|. 


Eſtoppel, you muſt let upon it, ye} 
not conclude with a Traverſe, 375 
38 
One promiſe in Diſcharge of modker, 
where good or nor, 435 44 
Of an Accord, it muſt be averred to 
be executed in all Points, 43 


Replication, where the Heir pleads a 


2 


Settlement in Tail, and a Leaſe for 
99 Years, and- that he had not AC: 
ſets preter the Reverſion, a general 
Replication of Aſſets is good, be- 
cauſe the preter is dle, 5e, 51 

Jen kae, in Treſpaſs for taking 
corrupt Victuals, held good, 56 


1 Juſtification by Arreſt upon Proceſs 


dut of an Inferior Court, 58, 55 


? uſtification by tlie Deſendait where 


he muſt ſhew the Commencement 


bol his Eſtate or not, 76,71 
Where tis incertain, 76 
Tonts temps priſt not good after Im- 
parlance, 62 
15 hit in C aria, where it muſt 
leaded formally, „ 


193,194 


* 


It mull be pleaded when the Title is 
by Deed either as Party or Privy; 
6 
De Injuria propria ſua where a Servanc 
is Defendant, tis good without a 
Traverſe, <8: 
Plea where tis naught with a Tra- 
yerle, bid. 
Where the Defendant may plead any 
Thing which amounts to a Perfor- 
mance, 139 


| Where the Defendant was char 225 ; 


with receiving 80 Pigs of Lad: 
and he ſaith, that he was not Re- 
ceiver, but omits aliquam Partem 
inde, the Plea was ill, 146 
Hloc paratus eft verificare, where * 
or not, bid. 
The Defendant was charged as Bailiff 
| 1 Martii 


The TABLE. 


* 


— 


1 Martii, he ſaith, he was not from 


the 1ſf of March, and ſo excludes |. 


the Day, F I 46 
In Covenant for not Repairing, the 
Defendant pleads recuperavit gene- 
rally, and held good after Ver- 
dict, 5 WE. 
Affirmative Plea ought to be parti- 
cular, as if the Defendant pleads 

a Conveyance made, he muſt ſhew 
WRAK :-; 0 | — 2 
Of another Action depending for the 
ſame Cauſe in another Court, 
1 ͤĩ] 
Where good, though it amounts to 
the general Iſſue, 274, 275, 276, 
f 1 277, 278 
Argumentative Plea, where good, 


276 


Negative Plea, viz. That Three did 

not ſuch a Thing, the Defendant 

mult ſay, nec eorum aliquis, 284 

' Otherwiſe in an affirmative * 
| | ibid. 

Plea puis darrein Continuance muſt be 

certified as Part of the Record of 
Niſs Prins, 


07 
Non damniffcatus generally no good |. 


Plea where the Perſon and Lands 
ædre to be indempnified, 305 
Where a judgment ſhall be avoided 


by a Plea, without bringing of a | 


Writ of Error, the Party being a 
Stranger to it, 308 


Preſcription. | 


Not to be pleaded againſt another 


without a Traverſe of the firſt, | 


8 ; 104 
Muſt be alledged with a Seiſin in Fee, 
and not for Life, 
To a Modus where good, 


8 


7 


5 £ 


Preſentation, 
The King, being entituled by the Si- 
mony of the Patron, preſents, 
though the Simony be pardoned, 
the Preſentee ſhall not be remov'd, 
Str 4 
Between Three by Turns, they 25 Te 
nants in Common of the Advoõw- 
ſon, and one may grant the next A- 


? voidance, the Church being full, 97 


How it muſt be pleaded Tempore Pacis, 


184, 18 
Poſibility, ©? 


A Grant made thereof and good, | 
| 106, 107 

By an Executor before Probate is but 
_ a Poſſibility, and yet good, 108 


Paiviledge, 


Will not extend to a Caſe of Neceſ- 

uy. 75 182 
Of a Serjeant at Law, 296 
Of an Attorney of the Aings Bench, 


18 
Pꝛoceſs. 


Where an Action will not lie againſt 
the Defendant for doing a Thing in 
Execution of the Proceſs of Law, 


24 
Prohibition. 8 


To the Biſhop's Commiſſion to ſer 
Rates upon the Pariſhioners to re- 
pair rhe Church, 8 

Prohibition printed in Engliſh, and 
diſpers'd,a Crime fit to be puniſh'd, 


| 11 
Not granted for a Rate for building 
of a Church, — 123 


18 
7 Where it ſhall be granted at any 


Time, 
RN 


72 
Where 


"We TABLE 


3 


Where a Sentence of Divorce was in- | 


tended to adnull a Marriage, 314 


\- Recovery Common. 


Upon a Suggeſtion of Excommuni- Of Lands in a Liberty paſſeth Lands 


cation, becauſe he refuſed to accuſe in a diſtinct Vill in the ſame Li- 
himſelf, 7 | 278 | berty, though not named, 47, 48,49 
4 Power. 3 How to be pleaded, 70 
Where tis coupled with an Intereſt, When firſt invented, 132 
tis aſſignable, 317 Pariſh and Vill within the Pariſh of 
| „ dhe ſame Name, a Recovery is ſuf· 
Pꝛomtfe. fered of Land in the Vill without 


Where they arc mutual, the Perfor- 
mance need not be averred, 33, 34 | 


Purchade. 
Where the Heir takes by Purchaſe, 
the Anceſtor muſt depart with his 


whole Fee, 208 


naming the Pariſh, but the Pariſh 
is named in the Indenture to lead 
the Uſes, they make but one Con- 


veyance, and the Lands in the Pa- 


riſh pas. 233, 234 


Where the Heir ſhall take by Pur- Tythes thereof ſhall nor be ſequeſtred 


2 


chaſe, and where by Deſcent, 286 


—ü—̃—̃— 
. 


Q 


for repairing of the Chancel, 254 


- Refuſal, Vide Requeſt, 


| [ORE INGO... Where it ſhall be allowed to make a 
Eal Mainpernors muſt be re. Thing good, and where not, 148, 
R turned upon the Summons, Pone : 149 
and Grand Cape, if the Diſturber | Releaſe, 
do not appear, (and not John Doe | 5 | 
and Richard Ro-) 264, 265 , By an Executor before Probate, where 
| | good, and where not, 108 


Que Eſtate, 


7 


| | Not good, where the Party had only 


an Inception of Right, ibid. 


Where 'tis pleadable, = 145, 144 Of all Demands to the 26th of April, 


— 


. 


a Bond dated that Day is not re- 
leaſed, 281 


wy | Where it ſhall diſcharge a Rent after- 


F ' - we 
F building of a Church ſhall 


wards due, and waa not, 282 


"Remedy, 


be ſet by the Pariſhioners, 222 | Where a Thing is in the ſame Miſchief, 


Recital. 
Where a Title is ſet out by way of Reputed Lands ſha 


Recital, and good, 142 


is within the ſame Remedy, 72 
Il paſs by general 
| 6 


Words, | 9 
” 8 Re- 


The 


TOE LE 
. Repleader, rt... 8 
Shall be after an immaterial Iſſue, | Where he ſhall plead his Maſter's 
ATE 139, 140 Command, : 68 


Reparavit generally & de hoo ponit ſe 
| ſuper pairiam, good after Verdict, 


15 176 
| Replevin. 
Both are Actors, 199 


Where Non cepit generally is a good 
Plea, and where nor, id. 


Vequett. 5 


Requeſt within fix Months, or Mo- 
ney to be paid, if the Requeſt be 
not made within the Time, tis a 
Diſpenſation, of one Part of the 
Condition, and the Law doth diſ- 
\ charge the other Part, 
What ſhall be a Refuſal in Law, what 
VVV 
leren 


Of Rent to him, his Executors and 


Aſſigns, the Heir ſhall not have it, 


. | 93 
Of a Pepper-Corn, a good Conſide- 
ration to raiſe an Ule, 249 
Reſtrictive Words, what ſhall be ſo 


conſtrued ina Fine, 115, 116 
VBeverſion. 

A Fine thereof executed by the At- 

tornment of the Leſſee for Years, 

| 117 


Scandalum Magnatum. 
A Crion thereon, 98 
Viſue not to be changed ther 


in, 216 


203 


e- 


—— 


— 


Where he may juſtifie by the Com- 
mand of his Maſter, 67 
Where he ſhall not be charged. in 

Trover for taking by the Com- 
mand of his Maſter, 242 
Where a Delivery of Goods to him 

is a Delivery to the Maſter, 309 


Säegquetktation. 


V „ Out of Chancery, whether pleadable 
Where a Thing is to be done upon 


to an Action of Treſpals at the 
Common Law, 4236 
Of Tythes of a Rectory cannot be 
for Repairs of the Chancel, 254, 

| 255, 256, 257, 258, 259 


Sheriff, | 

Caſe doth nor lie againſt him for 
returning  Cep; Corpus & paratum 
habeo, though the Party doth not 

appear, 83, 84, 85, 86 

Eſcape doth not lie againſt him where 
he takes Bail, tho not ſufficient, 


1 177 

Serjeant at Lam. 
Whethet he hath the Priviledge of 
being ſued in the Common Pleas, 
and no where elle, 296 
Of England; - whete they extend to 
Barbadaes. 435, 46; 47 
Whete there are no negative Words 
in it, the Authority of the Aing's- 
Bench is not abridged, 129 
Where there is a Prohibitory Clauſe 
in it, the Party is not confined to 
the Manner therein expreſſed, o- 
therwiſe upon a Clauſe giving a 
Penalty, 128 


X x2 Contra 


"The TABLE 


Cohtra formam Statut extends to n_ 
than one Statute, . 


Statute of 5 Eliz. Aion) lies Tang [ 


on in the Courts of Wef Minſter 2.46 
Statute of 13 Elis. hath a Retroſpect | 
to charge the Receivers Lands for 

2 Debt due to the King, 148 


Where the Concluſion ought to be | | 


. - contra formam Statuii, 301 
If an Offence be at the Common Law 
for which a Penalty is given by 

the Statute, you may proceed ei- 

ther at Law or upon t Statute, 

| 301 
Statuts being a general Law need 
not be recited, ' ® 99 

If recited falſe, and thete is enough to 
maintain the Action, Which is true, 


"tis well enough, : Lid | 
Subſtance. - 
| Where tis found ir makes che Iſuc 


good, 5, 6, 179 
Superior reſpondeat, where this Rule 
is to be admitted, | 120, 121 


Superſedeas. | 


Muſt be delivered by the old Sheriff 
to the new one, 21 17 


Surrender, 


To a Diſſeiſor to the Uſe of another 
who is admitted and good, be- 


tauſe the Admittee is not in under | 


the Diſſeiſor, but the  Surenderor, | 

7 

Such a Surrender to the Diſſeiſor, 
us 820 855 — quere if m | 


| 
84 


| 


T. 
"Tail, | 
"Orfeited for Treaſon, 132, 135 
No ſuch Eſtate at the Common 
Law, 131 
I was created by the Statute 4e do- 
ma; | 134 


Time. 


Ought not to be made Pare of the 
 11ſue, 5, 184. 
What ſhall be ſaid Time 50 0 22 


mory, | 
The fix Months thall be compured 


| according to the Calendar, 38 

| Tythes. 

; Shall nor be paid for Brick, 297 
Nor for Pidgeons, Thid. 


Preſcription by a Lay-man in modo 
decimandi, good, but not in Eon 
Aecimando, 15 21 

Whether a Lãy-man may pieſcribe for 

them i in prender or not, 321 


Title. 


What ſhall be accounted a Buying a 
| pretended Title within the Sta- 
rute, wa not, 67 


Coll. 
How n many Sorts theie a are, 


Traverſe. 
Where tis immaterial, and where not, 


19, 67, 68 

Where tis naught, 
Where it need not to be made, there 
being ſufficient Matter pleaded be- 
fore to avoid the Title, 


Whete 


46, 55 


60 


The TABLE 


ubſtance, and makes the Pleading 
ö ill, 25 ET; 
Where tis good, 35 5 
One Preſeriy ption being Fs? to 

another, the firſt muſt be traverſed, 
: TO4, 105 


where the Charge in the Deklaration 


be a Traverſe, as the Defendant 
being ſued as Executor, who plead- | 
ed, that another was Executor and 
; Superſtes, © PE 168 
Traverſe upon a Traveiſe, where it 
ſhall be, and where not, 183 
Where it ſhall not be of a Stents 
Return, , FL; 
- Abſque hoc, quod — modo oneratus, | 


no good Traverſe, 54. 55 


| Treſpaſs, 


Recovery therein where it ſhall be a 
good bar in Trover, 318, 319 


L. + * * 
Trym. 


No, o new Tryal allowed i in an a Adio 
ol Scandalum Magnatum, - 
ew Ihn n by the Direction 
of a Jud 8e, | 199, 200 


were it it may be bebe upon a Pol 
ſion in Law, as by an _—_— 
I 


1 will lie, though tha Poſſeſſion be 
changed before the * brought, 


Where the Converſion « 
found, Demand and at will 
not make a 9 244 


8 


Where dis ts and omitted, tis 


ö 


is not fully anſwered, there muſt 


_ 


Trot, 


Dew in ite to Vue the 
Erecution of a Truſt, 88 


| V. | 
Uariane, 


Ie che Finding and” the 
Pleading, if it be not 17 
"ſtance, doth not hurt, 
Between the Record as pleaded, * 
tlie Record it ſelf, 246 
Vetween the Covenant and the De- 
claration, 5 uy 


if an Action be brought again 


Three, and a nolle proſequi entred as 
to one, anda Writ of Enquiry a- 
gainſt the reſt, whether they muſt 
not all be named in the Writ? 284 
in Debt upon Simple Contract, the 
leaſt Variance is fatal, 6 


Between the two Actions a Recovery 


in one cannot be PRE: in Bar 


of the other, 42, 43 
1 Gerdi 7 

Where it ſhall cure a | bad Declara: 

tian, * +. GO, 213 


Where it helps bs Miſrecital * 4 
Act of Parliament, . TP 
nalin where it ſhall. be * 


to ro ſupport A 
Not. t to be changed in aten 
55 Magnatum, 2 p. „ . 216 


Where it ſhall be incended, though 
not laid in the Pleading, 304 
Piekuals, 


. * 
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| Vidtuals, Juſtification of a Treſpaſs, 


for that they were corrupt, 56 
Anity of Poſſeſſion. 
Where it doth Dp deſtroy aRight of | 
Common, 277 
Uſage. = 


Where it ſhall not intend a Right, it 


may be Evidence of a Right, 2.78 


Where a Man ſhall iake by Way of 


ſpringing Ute, 
CES arts 
How they came fir 
Ces, | 5 
Uſe may be raiſed by the Reſervation 

of a Pepper - Corn to make a Te- 

nant to the Præcipe, 249, 250 
Where the Statute of 27 H. 8. cre- 


ates an Uſe till a future Uſe co—- 
8 


meth in eſſe, | 
— 


The Contract it ſelf muſt be Uſurious 
to make the Security void, 307 


w. 
ales — 
Xecution ſhall go thither upon 
a Judgment obtained in the 
Courts at Weſtminſter, | 
Wager of Law; 


Where Compurgators ſhall be requi- 
ed, © - 140, 141 


208 
in the Law, 210 
f into Con veyan- 
251 


11 


Qllard. 


Cannot be where the Infant is in by 


Purchaſe, and not by a Deſcenr, ' 
„ 176, 177 
Warden of the Fleet. 
How far his Limits extend, Lin 


Warranty. 


Where it ſhall deſcend and bar the 


A 109, 110, Ge. 
Where a Fine ſar conceſſit ſhall diſ- 
polwace an Eſtate and turn it to a 
Right, and the Collateral Warran- 
.- £y-bar'the Heir, 110 
Voucher and Rebutter are incident to 


it, 14 
_. TUaſte, 15 


Brought by one Tenant in Common 
alone, and good,  _ 61, 62 


Will, 


Judgment given upon the Conſtru- 


ction of the Words therein, 223,224 
Where the Republication makes it a 
new Will, 8 


8 = 
| Eccleſiaſtical Court the proper Place 


for the Decermination when a Per- 
ſon is capable of making a Will, 
e, 315 
„„ 
Of doubtful Signification ſhall not 
be conſtrued to work a Wrong, 116 


Where the Pronoun illa doth reſtrain 
former Words, 106, 107 


que is excluſive in Pleading, 280 
Words are to be taken in a common 


and ordinary Underſtanding; x 5 ; 
N 
Words 


6—— 


". 


B L E. 


Words where they are made actiona- 


ble by Averment of Dammages, 150 


| Words in an Act of Parliament are to 
be taken in a common Meaning, 
| 183, 187 


3 TUrong. | 
No Conſtruction ſhall be made to 
| work a wrong, 380 


| BOOKS Printed for and Sold by CHARLES HARPER, at the 
Flower. de- Luce over. againſt St. Dunſtan's Church, Fleet. ftreet. 


LAW BOOES. 
85 WW e and Waſhington's 4- 


| bridament of all the Statutes, 
and of the Statutes of Queen Anne con- 
tinned down to the laſt Seſſion of Parlia- 
ment 1708. In 3 Pol. in 8v0. 

. The Terms of the Lam, nom reprinted, 
and enlarged with many Additions; in 80. 
uo Dialogues in Engliſh between 4 
Doctor of Divinity and a Student of the 
Laws of England, of the Grounds of 
the ſaid Laws, and of Conſcience. Mem- 
ty reviſed, and reprinted. | 

The Reports of Sir Peyton Ven- 
tris Xnight, late one of the Faſtices of 
the Common-Pleas., i» Twe Parts: 


The Firſt containing Sele® Caſes ad-| 


» Judged in the King's-Bench, in the 
Reign of King Charles II. The Second 
Part containing choice Caſes adjudz ed iu 
the Common-Pleas, in the Reigns of 
Kine Charles II. and King James II. 
and in the I hree firſt Tears of his Ma- 
zeſty King William and the late Queen 
Mary, while he was a Judge in the ſaid 
Court, with the Pleadings to the ſame; 
vith the Allowance and Approbation 


0 
the Lord Keeper, and all the Judges. Z 


2 Hol. Fol. : 
le Lord Cokes Commentary upon 

| Littleton. The Tenth Edition. With 

many Thouſands of new References. With 


| of Modern Reports, being 4 Colleftion of 


everal Special Caſes, adjudged in the 
Courts of King's-Bench , Common- 
Pleas and Exchequer, in the Reigus of 
King Charles II. King James II King 
William IIl. and Queen Mary: Care- 
fully collected by a Learned Hand. In 
3 Vol. Fol. 

Ar. Serjeant Lutwyche's Reports and 
Entries, in Two large Volumes in Folio. 
With the Allowance and Approbation of 
the Lord Keeper, and all the Judges. 
Printed in 1704. 

Keble's Reports, in 3 large Vol. in 
Folio. 5 ä 

Keilway's Reports, 3d Edition : Pub- 
liſhed by Joſeph Waſhington Eſq; Fol. 

Carter's Reports, Fol. 

A nem Book of Entries, compiled by 
Henry Clift of Furnivals-Inn : Pub- 
liſhed by Sir Charles Ingleby At. Ser- 
jeant at Law. Fol. | | 

Plowden's Commentaries, the laſt E- 
dition, with new References. Fol. 

The Lord Chief Juſtice Vaughan's 
Reports, with new References. 7 he ſe- 
cond Edition, printed in 1 706. Fol. 

An exact Abriagment of the Records 
of the Tower of London, by Sir Ro- 
bert Cotton A. and Baronet. Fol. 
| The Tear-Books, in Ten Volumes, the 
laft Edition, with new Notes, and Tables 
to them, all in large Fol. 


Sis Compleat Copyholder. Fol. 
Ie Second, I hird and Fourth Parts 


The Rights of the Clergy of Grear 
Britain, as eſtabliſhed i the Canons, the 


Com- 


Ihe Catalogue. 


——_ 


— 


Common- Lam, and the Statutes of the | 
Realm; being a methodical. Collection, 
under proper Titles, of all Things rela- 
ting to the Clergy, which lie diſperſed in 
the Volumes of thoſe Laws : But chiefly 
of ſuch Things which depend on Acts of 
Parliament, and upon ſolemn Reſolutions 
of the Judges in the Courts at Weſtmin- 
er; in Caſes concerning the Rights, 
Duties, Power and Privileges of the 
Clergy : By William Nelſon, of . the 
Middle-Temple, Eſq; in Octavo. 
Styles's Practical Regiſter, begun in 
the Reign of King Charles J. confiſting 
of Rules, Orders, and the principal Ob- 


ſervations concerning the Practice of the 


Common- Lam in the Courts at Weſt min- 


ſter ; particularly the King's- Bench, 46 


well in Matters Criminal as Civil. Care- 
fully continued down to this Time from 
Modern Reports : Alphabetically digeſted 
under ſcveral Titles. With a Table for 
the ready finding out of thoſe Titles. The 
Fourth Edition, with large Additions. 
8yo. | 5 

A Continuation of the Practical Re- 
giſter, in Two Parts. Wherein are 


* 


in this Third dition, are very many Ad- 


this Subject. By W. Nelſon, 


are added, Precedents of Indidtments and . 
Warrants : Never before printed. Very 


uſeful for Fuſtices of the Peace, Coroners, 


heriffs, - Clerks of the Aſſizes, and of 
the Peace, and all others concern'd in 
ſuch Matters. The Third t dition, Cor- 
rected, and continued to the End of the 
laſt Seſſion of Parliament, 1709: And 


ditions by the Author, which are not to 

be found in any other Bogk printed on 
of the 

Middle-Temple, £/q; . 


SCHOOLBOOKS. 


R. Adam Littleton's Latin Dict io- 
nary, in Four Parts. I. An Eng- 
liſh Latin. 2, 4 Latin Claſſical. 3. A 
Latin Proper. 4. A Latin Barbarous, 
and Law Latin. The Fourth Edition. 
Improv'd from Stephens, Cooper, Ho- 
lyoke, and 4 MS. of Ms. J. Mil. 
ton, &c. With Two Maps, one of Ita- 
ly, another of Old Rome. Quarto. 
Cole's Dictionary, Engliſh Latin, 
and Latin Engliſh. The Sixth Edition. 
Ocavo. , © | | 


contained many Rules of Court, and alſo 


Practical Caſes: With an Alphabetical | 


Table of the Heads at the End of each 
Part. And at the End of the Second 
Part, is a Table of all the Acts of Par- 
liament mentioned in both theſe Parts. 
By John Lilly, of Clifford's- Inn, Gent. 
In Two Parts, in 8vo. 

The Office and Authority of a Fuſtice 
of Peace: Collected ont of all the Books, 
whether of Common or Statute-Law, 
hitherto written on that Subject. Shewing 
alſo the Duty of Conſtables, Commiſſioners 


, 


of Sewers, Coroners, Overſeers of the| fl 


Poor, Surveyors of the Highways, Church- 
Wardens, and other Pariſh-Officers : Di- 


geſted under Alphabetical Titles. To which 


Aur. Theodoſii Macrobii V. Cl. &. 
Illuſtris Opera, Accedunt Integræ 
Iſacii Pontani, Joh. Meurſii, Jacobi 
Gronovii Notz & Animadverſiones. 
Editio noviſſima, cum Indice Rerum 
& Vocum locupletiſſimo. IN 
The Pantheon ; repreſenting the Fa- 
bulous Hiſtory of the Heathen Gods, and 
moſt Illuſtrious Heroes, in a ſhort, plain; 
and familiar Method, by Way of Dia- 
logue. Written by F. Poemy. The © 
Fourth Edition. Wherein the whole Tran+ 
[lation is reviſed, and much amended ; 
and the Work: is illuſtrated and adorned 
with clegant Cuts of the ſeveral Deities. 
Octavo. e 
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